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Frankuin Porter, Respondent, vs. Rick D. Girxey and Jonn 
J. Asetit, Appellants, 


1. Inn-keepers—Liability of for valuables stolen from transient gucsts—Safes— 
Notices, posting of, ele—An inn-keeper is liable for valuables stolen from the 
sleeping room of one who is a transient guest and not a permauent boarder, 
notwithstanding the fact that the hotel contains an iron safe designed for the 
bestowal of such articles, if notice thereof posted in the rooms is in small type, 
and not in large or plain English type, as required by the statute. (Wagn. 
Stat., 710, 3 1.) 


Appeal from Buchanan Circuit Court. 
4. H. Vories and Doniphan §& Reed, for Appellants, 


There was a substantial compliance with the statute as to 
the printed notice, and that was sufficient. (Sedg. Stat. and 
Const. Law, 373, et seg.; 30 Mo., 537; 14 Barb., 259.) 
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Franklin Porter and B. R. Vinyard, for Respondent. 


[. Inn-keepers are insurers of the property of their guests, 
and are liable for all loss not caused by the act of God or the 
common enemy, or the fault of the owner of the property. 
(Mason vs. Thompson, 9 Pick., 280-4; Manning vs. Wells, 
9 Humphreys, 746; Piper v. Manney, 21 Wend., 282; Grin- 
nell v. Cook, 3 Hill, (N. Y.) 4855; Thickstun vs. Howard, § 
Blackt., 535; Mateer vs. Brown, 1 Cal., 221; Shaw vs. Berry, 
31 Me., 478.) And the statute, being an innovation upon the 
common law, seeking to relieve the inn-keeper from his 
liability as insurer of his guests’ property, must be strictly 
construed, and must be strictly pursued by the inn-keeper. 
(See authorities above.) 

I]. Pisintiff was a transient guest, and not a permanent 
bourder. (2 Pars. Cont., 156; Sto. Bail.. 6 Ed. 8477: Berk- 
sire Woolen Co. vs. Proctor, 7 Cush., (Mass.) 417; Walling 
vs. Potter, 35 Conn., 1833; Hall vs. Pike, 100 Mass., 495.) 


Apams, Judge. delivered the opinion of the court. 


This was an action brought against the defendants as inn- 
keepers, for the value of a gold watch, chain and charm, and 
tiftteen dollars in current funds, alleged to have been stolen 
from the room of plaintiff, occupied by him as a guest. 

The defendants’ answer alleged that the plaintiff was not s 
guest, but an ordinary boarder; and this was the material 
question tried in the case, and was found for the plaintiff. 

The plaintif?s testimony strongly tended to show that he 
was a transient guest, and not a permanent boarder. He reg- 
istered his name, and a room was assigned to him, and nothing 
at all was said about the amount he was to pay or how long 
he would remain. On the night of the fifth day after he reg 
istered, his room was entered by a burglar and robbed while 
he was asleep. The door had been locked by the plaintiff; 
and the entry was made by boring a hele near the key and 
using nippers to turn it. 

After the robbery had been committed, the plaintiff called 
at tle office to know how much his bill would be if he re 
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mained a week; and was told it would be $17.50. So lhe 
coneluded to stay two days longer, as his bill for the time 
would be $15.00, and only $2.50 to stay the balance of the 
week. This was the first time he had learned the prices. <All 
the testimony showed that whena guest remained a week, 
the bill would be $17.50; but if less than a week, the charges 
would be $3.00 per day. 

The defendants’ testimony tended to show that the plain- 
tiff was a boarder, and nota transient guest; and that the 
hoard was to be $17.50 per week. 

The defendants, in addition to their other testimony, offered 
to prove by their clerk, that when the plaintiff went to settle 
his bill, he made it out and tendered it to plaintiff at $17.50. 
This evidence was excluded, and the defendants excepted. 

We see no good reason for excluding this evidence. But 
as the whole tenor of the testimony proved that $17.50 was 
what was due, its admission or exclusion could not have in- 
jured the defendants. 

The instructions on both sides fairly presented the only 
issue tried, and there seem to be noserious objections raised 
to any of the instructions. 

The defendants also relied in their answer on the defense 
that they kept in their inn an iron safe in good order, and 
suitable for the safe custody of money, jewelry and articles of 
gold and silver manufacture and the like, as required by chap- 
ter 78, Wagn. Stat., 710; and that they kept a copy of this 
chapter printed in large plain English type, and framed, con- 
stantly and conspicuously suspended in the office and other 
public rooms, and also a copy printed by itself in ordinary 
sized plain English type, posted on the inside of the entrance 
door of every sleeping room, as required by said chapter. 
To prove this defense the defendants offered a slip of paper 
containing a copy of the first section of the chapter, but not 
printed in such type as the law requires. It was printed in 
very small type; and not in the large, plain English type, nor 
in ordinary sized plain English type, as required by the first 
section of the statute above referred to. The court excluded 
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this paper, as showing no compliance with the requisitions of 
the law, and the defendants excepted. 

We see no error in this ruling of the court. The paper 
produced was not a literal nor a substantial compliance with 
the law, and was therefore, properly excluded. 

There seems to be nothing in this record to warrant a re- 
versal, Judgment affirmed; the other judges concur, except 
Judge Sherwood, who is absent. 





Samvet E. Witson, Respondent, vs. Myron W. Rerep, Myron 
Wattine and L. C. Pace, Appellants. 
1. Practice, Supreme Court—Appeal from Caldwell Common Pleas, ete.—Appel 


does not lie directly to the Supreme Court from the Court of Common Pleas 
of Caldwell county. (Smith v. Guerant, 55 Mo., 584, affirmed.) 


Appeal from Caldwell Court of Common Pleas. 
Low & Dilley, tor Appellants. 
Crosby Johnson, for Respondent. 
Avams, Judge, delivered the opinion of the court. 


A motion has been filed in this ease to dismiss the appeal. 
The grounds of this motion are, that an appeal does not lie 
directly to this court from the Common Pleas. 

This point was directly decided at the last term, in Smith 
vs. Guerant, (55 Mo., 584). We held in that case, that, accord- 
ing to the act establishing that court, there was no direct ap- 
peal to this court. The same point was involved in the case 
of Ross vs. Murphy and Langshore vs. Kelso, (56 Mo., 45). 

In accordance with these decisions, this appeal must be dis- 
missed. The appeal is dismissed; Judge Sherwood absent; 
the other judges concur. 
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Jason Smrru, Appellant, vs. Lypra Fonx and C. B. Fon, 
Respondents. 


1. Tax deed—Failure of deed to recite manner of notice, effect of.—A tax deed 
which merely recites that “due notice” was given of the sale, without reciting 
the manner of the notice, is absolutely void and will pass no title. 

Deed, quit-claim— Purchase money—Note for, procured by fraud—Defenses.— 

Where one is induced, by fraudulent representations, to accept a quit-claim 

deed of certain land, such fraud will constitute a good defense toa suit on a 

promissory note given for the purchase money. 

3. Practice, civil—Non-production of evidence caused by an intimation from the 
court.—It is no sufficient reason for the non-introduction of testimony, that in 
the progress of the trial the court gave an intimation to the party in default, 
that the ultimate decision might be in his favor. 


te 


Appeal from Clinton Circuit Court. 
E. H. Norton & S. H. Corn, for Appellant. 


Thomas E. Turner & J. E. Merryman, tor Respondents. 
Apams, Judge, delivered the opinion of the court. 


This was an action on a promissory note. The defendants 
set up as a defense, that the note was given for a forty acre 
tract of land, which the plaintiff sold to the defendant, Lydia 
Fank, and for which he made a quit-claim deed; that the 
plaintiff fraudulently represented that he had a good title to 
the land,when he had none, and fraudulently misrepresented 
the quality of the land, representing that it was well timbered 
when it was not, and that she purchased the land for the 
timber, etc. These allegations of fraud, etc., were denied 
by a replication. 

The case was submitted to the court for trial. The defen- 
dants gave evidence tending to prove the allegations of the 
answer, and on the trial filed a quit-claim deed for plaintiff, 
conveying the land back to him from the defendant, Lydia 
Funk. 

The plaintiff, to show title in himself, produced a tax deed 
to his grantor executed in pursuance of a tax sale made in 
1S46. in which it is recited that due notice was given of the 
sale, but the manner of the notice is not recited. The plain- 
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tiff also introduced one witness to contradict the witnesses on 
defendant’s part and closed his case. The court found tor 
defendants and gave judgment accordingly. 

Tie plaintiff filed 4 motion for a new trial, and an af 
fidavit in support of the motion, to the effect that when the 
defendants closed their evidence, the judge of the court inti- 
mated that his opinion was against the defendants; and the 
plaintiff only introduced one witness in consequence of such 
intimation; and that he was taken by surprise. afterwards, 
to tind that the judge had changed his mind atter taking the 
case under advisement until the next term. The motion was 
overruled, and the plaintiff appealed to this court. I see 
nothing in this case which will justify a reversal. The defense 
was sufficient to justify the court in its finding and decree. 
The plaintiff failed to prove any title in himself. The tax 
deed under which he claimed was absolutely void, inasmuch 
us it did not contain the necessary recitals. (Sperlock vs. 
Alien, 49 Mo., 178; Abbott vs. Doling, 49 Mo., 802; Large 
vs. Fisher, 49 Mo., 307.) 

Where there is no frand, and a party accepts a quit-claim 
deed, he is without remedy. But in this ease the defendant 
was induced by the fraudulent representations of the plaintiff 
to accept the deed, and did so, under the belief that the 
plaintiff had a good title. She was not bound to accept the 
plaintiff's warranty of title afterwards. 

The plaintiff put in all his evidence in regard to the title, 
und, therefore, there could be no good reason to open the 
ease on the other points. Besides, the judge did not refuse to 
hear evidence, and the plaintiff had no right to stop his proof 
ona bare intimation that the ultimate decision might be in 
his favor. 

On the whole record [ think the judgment was for the right 
party. Judgment affirmed; Judge Sherwood absent; the 
other judges concur. 
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Tuomas Coiiican Defendant in Error, vs. Jacon W1INGERTER, 
Plaintiff in Error. 

1. Statute of frauds—Parol contract for rescission of sale of lands.—A parol con- 
tract for the purchase of lands is within the express provisions of the statute 
of frauds ; and where there are no facts connected with the purchase whicli cre- 
ate any resulting trust or equitable right of redemption, a proceeding. in equity 
will not lie for its rescission. 


Error to Buchanan Circuit Court. 
Bennett Pike. tor Plaintiff in Error. 
B. R. Vineyard, for Defendant in Error, 
Avams, Judge, delivered the opinion of the court. 


This was an action in the nature of a bill in equity to bar 
or foreclose an alleged right of redemption ina tract of land, 
which had been bought by the plaintiff atau execution sale 
against the defendant. 

The petition alleges, that the defendant’s land was being 
sold under exeeution when he requested the plaintiff to pur- 
chase it, and agreed with him, if he would purchase it, that 
he would redeem it or re-purchase it in a few days thereafter, 
by paying back to him the amount of the purchase money, 
with ten per centum per annum interest from the time of 
such purchase till the redemption was made. 

The petition further alleges that the plaintiff, with this un- 
derstanding, beeame the purchaser of the land at the price of 
twenty-nine hundred and twenty-five dollars, and took the 
sheriff's deed for the same; that afterwards, and within a 
month after he received the sheriff’s deed, he offered to con- 
vey all his right so acquired, to the defendant, if he would 
pay to him the amount of the purchase money and ten per 
cent. Interest thereon according to their agreement, and that 
he tendered to the defendant a deed therefor duly executed 
and acknowledged by him; but the defendant refused to pay 
the money or accept the deed. 

The petition prays, that unless the defendant shall, before 
judgment is rendered, pay to the plaintiff the amount of the 
16—vol, nr. 
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purchase money and interest, his right to redeem may be fore- 
closed and forfeited, and that all his equity in the land be 
vested in the plaintiff; and that the plaintiff be vested with 
the title in fee simple. 

The only material issue made by the defendant’s answer, 
was a denial that he made thealleged contract for the re-pur- 
chase or redemption of the land purchased by the plaintiff at 
the sheriff's sale. 

On the trial the plaintiff offered to prove the contract by 
parol evidence consisting of hisown testimony. The defend- 
ant objected to this parol proof. The court overruled the 
objection, and the defendant excepted. 

The plaintiff testified that a parol contract for the redemp- 
tion of the land was made, as stated in the petition. The de- 
fendant, on the other hand, testified that no such contract was 
made. The court gave judgment for the plaintiff according 
to the prayer of his petition and also for costs. 

The defendant filed a motion for a new trial which was 
overruled and he excepted, and has brought the case here by 
writ of error. 

A parol contract for the purchase of lands is within the 
express provisions of the statute of frands; and no action can 
be maintained simply upon the contract itself, to entorce it, or 
for damayes, or for a rescission. 

This suit seems to be for a rescission of a parol contract for 
the purchase of lands. There were no circumstances or facts 
connected with the purchase of the lands at execution sale, 
which created any resulting trust or equitable right in the 
defendant to redeem the lands. Hence, there was no founda- 
tion to resort to a court of equity to enforce or extinguish anv 
existing right. As the defendant had no right to the Jand 
upon which the decree could operate, it amounted to nothing 
except as to the costs of the suit. The decree was certainly 
erroneous; and as costs were adjudged against the defendant 
he is entitled to a reversal. 

Let the judgment be reversed. Judge Sherwood absent; 
the other judges concur. 
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Srate or Missourt, Appellant, vs. Joun Pincer, Respondent. 
1. Practice, eriminal—Abuse of trust—Indictment—Allegation of scienter.—An 
indictment against a County Court justice, under the act of 1872, (Adj. Sess. 
Acts, 1872, p. 59) for an abuse of public trust in voting for a certain appro- 
priation, which charged that “ well knowing that the appropriation and pay- 


ment were illegal,” ete., * * ‘the knowingly and feloniously did vote for said 


illegal appropriation,” ete., is insufficient. The further averment would be 


necessary to the effect that he was actuated by some dishonest or corrupt mo- 
tive. (See State vs. Hein, 50 Mo., 362.) 


Appeal from Buchanan Circuit Court. 
Jas. P. Thomas, for Appellant. 


I. Corruption is neither an element in, nor a constituent 
part of the offense created by the act of March 20th, 1872. 
(Adj. Sess. Acts, 1872, p. 59.) Therefore it is not necessary 
to allege in the indictment that it was done corruptly. (Bish. 
Stat. Cr., § 371.) 

Where a statute forbids the doing of an act under a 
penalty, the person doing such act is indictable withont the 
addition of corrupt motives. (Whart. Pr. Ind. & P1., vol. 1, 
ch. 2. p. 20.) 

Where the appropriation voted for is for a purpose not 
directed and warranted by law, and the justice so voting 
knows that fact at the time he votes for the same, and the pur- 
pose is in fact effected, the crime of felonious embezzlement 
is complete. (Adj. Sess. Acts, 1872, p. 59.) The indictment 
strictly charges each of these three ingredients, and is there- 
fore good. 

The offense charged is not a misdemeanor in office, 
but a felony created by the statute. The law names one act 
only, the doing of which knowingly, by any of the persons 
therein designated, constitutes a felony, and requires no ad- 
ditional words to describe, explain or charge the offense so 
made a felony. Hence the cases of the State vs. Gardener, 
(2 Mo., 23), and State vs. Hein, (50 Mo. 62), are not in point. 

If the vote had been corruptly as well as knowingly 
given, the offense would have been indictable under the gen- 
eral law. (Wagn. Stat., 487, § 16.) Hence the legislature 
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must have intended that if a justice of the County Court voted 
for an appropriation of the county’s money toa purpose which 
he knew at the time was not directed or warranted by law. he 
should be deemed guilty of feloniously embezzling the same, 
when the purpose is in fact effected, although he may have 
derived no benefit or advantage whatever from such appro- 
priation, and may have expected none at the time he cast the 
vote. Otherwise the act of March 20th, 1872, would create 
no new offense, and would therefore be superfluous. 

Where an indictment for an offense purely statutory, 
charges the offense in the language of the statute, it is sufii- 
ecient. (State vs. Stubbletield, 32 Mo., 63; State vs. Comfort, 
5 Mo., 357; on this point, see particularly Commonwealth vs. 
Welsh, 7 Gray, 327, and authorities cited.) 

The bills allowed are set out in the indictmtent, so 
that the court can see that they are private matters of account 
between individuals, with which Buchanan county had not 
the remotest connection, and in which said county had not 
the slightest interest. It was to put an effectual stop to such 
reckless squandering of the public money, that the legislature 
passed the law in question. 


Hill & Carter and Hunter § Mossman, for Respondent. 


I. This indictment is defective in that it omits to charge, 
that the respondent, in doing the alleged acts, acted willfully 
and corruptly. These words must be used even in cases of 
misdemeanor against public officers generally, and especially 
so against judges of courts. (State vs. Hein, 50 Mo., 362, 364; 
State v. Gardener, 2 Mo., 22; Jacob vs. Com., 2 Leigh, 709; 
People vs. Com., 15 Wend., 277; Pike vs. McGown, 44 Mo., 
491, and eases cited; 1 Bish. Cr. L. 3 Ed. par. 913, 914, 915.) 

II. This statute created no new offense, but changed what 
was a misdemeanor at common law into a felony. At com- 
mon law an indictment against a judicial officer always re- 
quired that the act constituting the offense, should be charged 
to have been done “ willfully, knowingly and corruptly, with 
intent,” ete. (Reed vs. Conway, 20 Mo., 523; Pike vs. Me- 
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Gown, 44 Mo., 491; State ex rel. vs. Hixon, 41 Mo., 210: 
Schoettenger vs. Wilson, 48 Mo., 253; Jacob vs. Siti 3 
Leigh, 709; State vs. Gardener, 2 Mo., 22; People vs. Coon, 
15 Wend., 277; State vs. Hein, 50 Mo., 362; 1 Bish. 
Crim. Law, § 462,5 Ed.; 2 Bish. Crim. Law, § 972, Sth 
Ed.; Mason vs. Mitchell, 18 Iowa, 153 ; Donahue vs. Richards, 
38 Mo., 379; Stewart v. Southard, 17 Ohio St. 402; 29 Mo., 
221; 18 B. Mon., 494; 2 Cush., 68; 7 How. [U. S.,] 89; 
Wal., 335.) 

And the rule is the same where the statute merely declares 
what shail be the punishment of an offense known to the 
common law. (State vs. Steadman, 7 Pet., 495; Bell vs. State, 
5 Eng. Act, 536; U.S. vs. Desher, 1 Morris, 412 ; Camp vs. 
State. 3 Kelly, 417; State vs. Absence, 4 Potter, 397; 2 Am. 

Cr. Law, par. 2521; Eyman v. People, 1 Gil. 8.) 

An indictment to be good under the statute, must contain 
the averments which the common law required in cases of 
misdemeanor in office. (1 Paine C.C.. 16; Price vs. Thorn- 
ton, 10 Mo., 135; Com. vs. Stack, 19 Pick. 304; Regnie vs. 
Page, 34 Eng. Com. Law, 644; Regnie vs. Allday, 34 Eng. 
Com. Law, 652; Bish. Crim. Prac., §§ 521-524, and 623-630.) 

An innocent mistake in no case renders a party liable to 
indictment. (Bish. Stat. Cr., §§ 805, 806; Bish. Crim. Law, 
vol. 1, $$ 291-300; 6 Dlackf., 248 ; State vs. Newkirk, 49 Mo., 
84.) 

And the indictment must charge the intent and all the cir- 
eumstances which come into the definition of the offense in 
the statute, so as to bring the defendant precisely within the 
act. (State vs. Ross, 25 Mo., 426; State vs. Evans, 49 Mo., 
542; State vs. Colburn, 44 Mo., — 

IIIf. The act of March 20th, 1872, so far as it affects judges 
of courts of record acting judicially , is unconstitutional and 
void. The officer included here is a judge of a court of record, 
and he is indicted for deing a judicial act over which he had 
jurisdiction, and he can only be made responsible when he 
acts “ willfully, corruptly and maliciously,” or be subjected 
toa civil suit. (See Reed vs. Conway, 20 Mo., 523; Pike vs. 
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McGown, 44 Mo., 491, and authorities referred to by the 
court.) But when he acts judicially upon the subject matter, 
ever which he has jurisdiction, then impeachment and_re- 
moval from office isthe only remedy, and he cannot be reached 
by indictment or civil suit. The statute of March 27th, 1874, 
is explanatory of the act of 1872, and shows clearly that it 
was never intended to apply to the ease at bar. (Sess. Acts 


1S74, p. 45.) 
W acner, Judge. delivered the opinion of the court. 


This was an indictment under the act approved March 20, 
1872.(Adj. Sess. Acts, 1872, p. 59) for an abuse of a public trust. 
The indictment charges that the defendant was a Justice of 
the County Court of Buchanan county, and that as one of said 
justices, while the court was in session, he voted for and made 
an appropriation out of the public funds to pay a certain 
claim, and appropriated and paid the same out of the public 
money, well knowing that the appropriation and payment 
were illegal, and for a purpose not warranted and directed 
by law; and that he knowingly and feloniously did vete for 
said illegal and unlawful appropriation, whereby, ete. 

The court sustained a demurrer to this indictment, ind the 
State appealed. 

The act under which this indictment was found. provides 
among other things, that if any member of a County Court 
shall knowingly vote for the appropriation, disposition or dis- 
bursement of any money or property belonging to the county, 
for any parpose not directed and warranted by law, such per- 
son so voting for such illegal appropriation, disbursement or 
disposition of any such money or property shall be deemed 
and taken, if such illegal appropriation, etc., be in fact effected, 
to have feloniously embezzled and converted to his own use, 
etc. 

The only question is, whether the indictment contains the 
necessary’ averments to charge a substantial offense. The 
general principle is, that the indictment should charge the 
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offense within the meaning and definition of thestatute. The 
statute that we are now considering creates no new offense, 
but it magnifies into a felony what was previously a misde- 
meanor. 

In the case of State vs. Gardener, (2 Mo., 23) the question 
here in issue was considered and decided. There the indict- 
ment charged that Gardener was a justice of the peace, and 
that as such justice, he did, on a certain day willfully issue 
his summons, ete., knowing that, ete. MeGirk, Ch. J.,in de- 
livering the opinion of the court, said: “The point made in 
this case is, whether the indictment charges any misdemeanor. 
The words of the law are, ‘on conviction for any willful 
misdemeanor.” The words of the indictment are, that ‘the 
defendant willfully issued a summons,’ ete. And the circuit 
attorney insists that it being clearly a void summons is a mis- 
demeanor; and it having been alleged to be willful, the stat- 
ute is satistied and the indictment is good.” 

[ am ofa contrary opinion. In this case twothings are re- 
quired: first, that the indictment should show such facts as 
would amount to a misdemeanor, independent of the word, 
“willful”; and to make this out, the indictment should charge 
the act to have been done knowingly and corruptly ; and, see- 
ondly, that the act should be alleged to be willful. 

So in the case of the State vs. Hein, (50 Mo., 362) where 
the section of the statute under which the proceedings were 
had, declared that every person exercising or holding any 
ottice or public trust, who should be guilty of willful and ma- 
licious oppression, partiality, misconduct or abuse of authority 
in his official capacity, or under color of his office, should, on 
conviction, be punished, ete. The indictment was against the 
justices of the Cooper County Court ; and charged that the 
parties “ being then and there justices of the County Courts 
* * * * * did, under color of their offices as justices, 
unlawfully, willfully, and by a gross abuse of authority in 
their official capacity, and under color of their said offices as 
justices of the said Cooper County Court, draw and order to 
be drawn on the treasurer of said county, a warrant,” ete. 
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The indictment was held bad on the principle announced 
in Gardener’s ease. The rule was re-iterated, that the act of 
which the officers must be guilty must be a willful act; but 
the indictment, to be good, should contain other averments. 
[t should show snch acts as would amount to the imputed 
erime, independent of the word “willful,” and to make this 
out, the indictment should charge the act to have been done 
knowingly and corruptly, and the act should be alleged to be 
willful. 

Now the act that we are construing says. that if the officer 
shall knowingly vote for the appropriation, for any purpose 
not directly warranted by law, he shall be deemed, ete. 

The indictment essentially follows this language, but that 
is not sufficient. Of course the officer must knowingly do the 
act or cast the vote; if it was not so done, it would not con- 
stitute a crime under any circumstances. But he might do 
it intelligently and knowingly; and it might be a matter of 
doubt whether the appropriation was justified or warranted 
by law or not. If upon a construction of the law it was de- 
termined that the appropriation was not directed or warranted, 
surely the Jaw would not criminally punish the officer for a 
mistaken judgment. It would be necessary therefore, to 
make the further averment that he was actuated by some dis- 
honest or corrupt motive. Hence the best authorities are in 
harmony with the law, as previously adjudged by this court. 

In speaking on this subject, Wharton says, “it is generally 
necessary to constitute the offense, that the motive should be 
corrupt ; and that in an indictment against an officer of jus- 
tice for misbehavior in office, it is necessary that an act im- 
puted as misbehavior, be distinctly and substantially charged 
to have been done with corrupt, partial, malicious or improper 
motives, and above all with knowledge that it was wrong, 
though no technical words in framing the charge will be re- 
quired.” (3 Whart. Crim. Law, §$ 2520-21.) This doctrine 
is supported with a great array of authorities. 

I think the judgment should be affirmed; all the judges 
concur, except Judge Sherwood, who is absent. 
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| GrorcE Parmer, Respondent, vs. Tur Kansas Crry, St. Jo. & 


| Councit Buurrs R. R. Co., Appellant. 
Grorce Patmer, Respondent, vs. Same, Appellant. 


Micnart Axtey, Respondent, vs. Same, Appellant, No. 1. 


Samer, Respondent, vs. Same, Appellant, No. 2. 





Ricuarp Bors, Respondent, vs. Same, Appellant, No. 1. 


Samr, Respondent, vs. Same, Appellant, No. 2. 


W. Commines, Respondent, vs. Same, Appellant. 


Cremens Gerik, Respondent, vs. Same, Appellant, No. 1. 


Samer, Respondent, vs. Same, Appellant, No. 2. 


es 


Taytor Mitiiean, Respondent, vs. Same, Appellant. 


Atrrep Sutron Respondent, vs. Same, Appellant. 
Ricuarp Cocurang, Respondent, vs. Same, Apvellant. 


Hrrman Saunpers, Respondent, vs. Same, Appellant. 


Dueatp McCarter, Respondent, vs. Same, Appellant. 


Henry Troe, Respondent, vs. Same, Appellant. 


Watruer Fripay, Respondent, vs. Same, Appellant. 


Josepn W. Pryron, Respondent, vs. Same, Appellant. 
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1. Justices’ courts, appeal fron—Payment of costs not a pre-requisite—Constr. 
Stat—Payment of costs is not a pre-requisite to the right of appeal from a 
justice’s court, where motion to set aside a default has been filed and over- 
ruled. The filing and overruling of such motion is the only sine gua non to 
that right. (See 2 Wagn. Stat., 846-7, 33 1, 2; also Beers vs. Atl. & Pac. 
R. R., 55 Mo., 292.) The statute of 1855 (R. C., 1855, 953, 3.17; see also 
Wagn. Stat., 832, 3 17) in no manner abridges the right of appeal. The in- 
tent of that law was merely to prevent a justice from prescribing any other 
conditions than payment of costs, for setting aside a default. 


Appeal from Andrew Circuit Court. 
Greenlee and Hall § Oliver, for Appellant. 
J. P. Altgeld, for Respondent. 
Apams, Judge, delivered the opinion of the court. 


The foregoing cases all turn upon the same point and are 
therefore considered together. They all originated before 
a justice of the peace where judgments by default had been 
rendered, and the defendant filed motions before the justice 
in due time, to set aside the default, but did not pay or offer 
to pay the costs. The justice of the peace overruled these 
motions and the defendant appealed to the Cirenit Court. 

In the Circuit Court the plaintiffs filed motions to dismiss 
the appeals, upon the alleged ground that the defendant had 
not paid or offered to pay the costs in the justice’s court when 
it filed motions to set aside the defaults. 

These motions were sustained; and to the action of the 
court in sustaining the motions and dismissing the appeals 
the defendant excepted and has brought the cases here by 
appeal, 

This very point was before this court at the January Term, 
1874, at Jefferson City, in Beers vs. Atlantic & Pacific R. Rf. 
Co., (55 Mo., 292,) in which we held that payment of costs 
was not a pre-requisite to the party’s right to an appeal,where 
a motion had been filed and overruled to set aside the de- 
fault. 

[t is urged here that the justice had no jurisdiction to act 
on the motion to set aside the default, till the costs were ac- 
tually paid by the defendant. It will be observed, that the 
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subjects of defaults and appeals are contained in two separate 
articles of the chapter concerning Justices’ Courts. By ref- 
erence to the article concerning sppeals, it will be seen that 
a party is allowed an appeal on all judgments, except judg- 
ments by confession; and that the only pre-requisite in 
tuking an appeal from a judgment by default is, that a motion 
should have been made before the justice and overruled, 
(See Title, Justices’ Courts, Art. 9,2 Wagn. Stat., 846, §§ 1, 2. 

There is nothing in Art. VI, concerning defaults, which in 
any manner abridges this right to an appeal. By § 17 
of that Article (2 Wagn., 832) it is enacted, that “every jus- 
tice of the peace shall have power on the application of the 
party aggrieved, or his agent, and for good cause shown, to 
set aside the julgment of non-suit and by default, above di- 
rected, upon payment of all the costs then accrued.” 

This was the language of the statute of 1855. (See R. C., 
1355, p.953, §L7.) This statute gave the justice no power to pre- 
scribe any other terms than payment of costs on setting aside 
a default or non-suit. The statute is peremptory; he must 
require the costs to be paid, but he cannot require anything 
further from the defendant than payment of costs, when a 
motion to set aside is sustained. He may require this and 
the law itself requires it; and if they are not paid, no mat- 
ter how good the cause may be for setting aside the default, 
he must overrule the motion, The party is not prohibited, 
however, from making the motion; but the justice must 
overrule it unless the costs be paid. 

Under the Revised Statutes of 1845, the justice had the 
right to prescribe the terms on which he would set aside non- 
suits and defaults, That statute uses precisely the same lan- 
giuge as the present statute, except it declares that the jus- 
tice shall have power, for good cause shown, to set aside the 
default “upon such terms as shall be just.” 

It was to prevent a justice from prescribing any other 
terms than payment of costs in setting aside defuults, that 
this language was changed in the revisions of 1855 and 
1863. Before, it was left to the justice to prescribe the 
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terms, and he might have added additional terms to that 
of payment of costs. Now,the law itself prescribes the 
terms on which defaults may be set aside. If the party neg. 
lects or refuses to avail himself of these terms the justice 
must overrule his motion. It was not contemplated that the 
party should pay costs to entitle himself to make the motion. 

If good cause was shown the justice might sustain the mo- 
tion on’payment of costs, or he might overrule it, either be- 
cause no good cause was shown, or because the costs were not 
paid. But whether the motion was overruled for one cause or 
the other is wholly immaterial in regard to the party’s right 
to an appeal, 

The law expressly allows an appeal on all judgments except 
judgments by confession. 

Under this view these judgments will be reversed and thie 
causes remanded ; the other judges concur ; Judge Sherwocd 
absent. 





© 


Srare or Missourt, Respondent, vs. Jonn C. Heep, Ap- 

pellant. 

1. Practice, eriminal—Instruction—Reasonable doubt, etc.—It is error to instruct 
a jury to acquit in case of a“‘reasonable doubt,” without adding an explanation 
of the phrase, such ase. g. that such doubt ought to be a substantial douit 
touching the prisoner’s guilt, and not a mere possibility of his innocence. 
(State vs. Nueslein, 25 Mo., 111.) 

2. Perjury—LEvidence, what necessary in addition to accusing witness.—To con- 
vict of perjury the oath of the opposing witness must be corroborated by ma- 
terial and independent testimony, And an instruction, ignoring this pvint, 
and directing a couviction in case the jury are satisfied, etc., of guilt.is mani. 
fest error ; but it is also error to instruct that such additional evidence must be 


tantamount to another witness. 
Appeal from Mercer Circuit Court. 
J. H. Perryman §& J. H. Shanklin. tor Appellant: cited 
in argument, 2 Dish. Cr. Pr., 866, et seg. 


James P. Thomas, for Respondent: cited in argument, 
Comm. vs. Warden, 11 Metce., 406. 
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Waaner, Judge, delivered the opinion of the court. 


The defendant was indicted in the Mercer County Circuit 
Jourt for perjury, and convicted of that crime. 

The material charge in the indictment was, that on a trial 
before a justice of the peace, wherein the defendant was 
plaintiff, and one Willis Campbell was defendant, the plain- 
tiff swore that on a certain occasion Campbell drove through 
his enclosed field. The only direct testimony to the falsity of 
the defendant’s oath was given by Campbell ; but there was 
some other testimony which had a tendeney to corroborate or 
sustain him. Defendant also introduced other witnesses, 
who in a certain degree, supported the truth of his evidence 
before the justice. 

We have no intention of commenting upon the evidence, 
as had the jury found either way there would have been testi- 
mony on which they might have found their verdict. 

The only question necessary to notice is presented by the 
declarations of law given by the court. 

The first instruction given for the State was to the effect, 
that if the jury believed beyond a reasonable doubt, that the 
defendant in the snit before the justice of the peace, willfully, 
corruptly and falsely testified that Campbell drove his wagon 
and team'through defendant’s enclosed field, they should tind 
him guilty. 

The second instruction for the prosecution was, that 
the jury could not acquit from a mere possible doubt; but 
that it should be a reasonable doubt. 

The first instruction given for the defendant told the jury, 
that the evidence of the defendant in the suit before the jus- 
tice of the peace, was presumed to be true, and that that pre- 
sumption must be removed by the evidence of two witnesses, 
or the evidence of one witness with such other corrob- 
orating circumstances as were necessary to overcome the 
presumption and establish his guilt. 

The fourth instruction which was asked by the defendant, 
and refused by the court, asserted the proposition that before 
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the jury could convict, it was necessary to establish the falsity 
of the oath taken by him by the evidence of two witnesses, 
or by the evidence of one witness with such other corrobor- 
ating cirenmstances, as would be equal to a second witness. 

The above are the only instructions requiring any note ; as 
the correctness of the ruling on the others cannot be disputed. 

The instruction in reference to a reasonable doubt is 
faulty and subject to criticism. It should have been followed 
by a more precise and accurate explanation of the terms, so as 
to have prevented misapprehensions as was done in the case 
of The State vs. Nueslein (25 Mo., 111) and which has been 
universally followed since that time. 

The fourth instruction asked by the defendant stated the 
law too broadly, and was properly refused. Says Green- 
leaf, “In proof of the crime of perjury also it was formerly 
held that two witnesses were necessary, because otherwise 
there would be nothing more than the oath of one man 
ayainst another, upon which the jury could not safely 


” But this strictness has long since been relaxed ; 


convict. 
the true principle of the law being merely this, that the evi- 
dence must be something more than sufficient to counter-bal- 
ance the oath of the prisoner and the legal presumption of 
his innocence. The oath of the opposing witness therefore, 
will not avail, unless it be corroborated by other independent 
circumstances. But it is not precisely accurate to say that these 
awlditional cireumstances must be tantamount to another wit- 
ness. The saine effect being given to the oath of the pris- 
oner as though it were the oath of a credible witness, the 
scale of evidence is exactly balanced, and the equilibrium 
must be destroyed by material and independent cirenm- 
stances, before the party ean be convicted. The additional 
evidence need not be such as standing by itself, would jus- 
tify a conviction in a case where the testimony of a single wit- 
ness would suffice for that purpose; but it must be at least 
strongly corroborative of the testimony of the accusing wit- 
ness ; or in the quaint, but energetic, language of Parker, C. 
J. “a strong and clear evidence, and more numerous than 
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the evidence given for the defendant” (1 Greenl. Ev., § 257) 
Tie instruction was an attempt to apply the ancient rule 
which has been modified and relaxed, and no longer prevails 
in any of the courts, 

The first instruction which was given for the defendant. 
whilst mainly stating the law correctly was not as clear and 
explicit as it should have been. It is true, as it was given 
for the defendant he cannot complain; but in cases of this 
kind we examine the whole record to see whether justice has 
been done, and it will therefore become necessary to ex- 
amine it in connection with the first instruction given at the in- 

_stance of the State. That instruction made no allusion to the 
| character of the crime, nor to the peculiar amount of evidence 
required. It was such-an instruction as would have been 


given in an ordinary case, and made it only necessary for the 
jury to be satisfied by the evidence of the defendant’s guilt. 
The instruction was clearly and wholly bad and should not 
have been given. It was to some extent cured by the defend 
ant’s instruction, but not entirely so. There was an incon- 
sistency as to the amount of proof required ; and we cannot 
tell what effect it had upon the jurors. When we consider 
that the bad instruction was given for the State and that the 
State had the closing of the ease, we can readily see how the 
defendant could have been injured. 

It cannot be said in this case that the instructions, even 
taken together, fairly presented the law. 

I think therefore that the judgment should be reversed and 
the cause remanded; all the judges concur, except judge 
Sherwood whi is absent. 
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Zacuary Provort, Respondent, vs. Tur Cuicago, Rock Is- 
Lranp & Pacirtc Rarmroap Co., Appellant. 


1. Eminent domain—Condemnation of private property—Compensation— Rail- 
rouds—Pre-payment as a condition precedent to surrender of land by owner 
—Acquiescence by owner in expenditures—Estoppel— Ejectment, ete.—Private 
property cannot be taken even in the exercise of eminent domain, without com- 
pensation to the owner; and before the title cau be absolutely vested by vir- 
tue of proceedings for condemnation, payment becomes indispensaily neces- 
sary. But where a railroad company commences proceedings under the stat- 
ute for condemnation of private property, and the commissioners award a 
given sum as damages, and the court decrees, that on payment thereof, title shall 
vest in the company, and the owner files his objections to the award und pro- 
cures a higher assessment, but does not insist on pre-paymentas a condition pre- 
cedent to a surrender of the land, nor attempt to obstruct or in apy way im- 
pede the progress of the work, and by such acquiescence, induces the company 
to expend large sums upon the road, he cannoé maintain ejectment against tie 
company simply on the ground of such failure of pre-payment. In the case 
supposed, of course the strict title will not pass to the company till the pay- 
ing of the damages awarded. 

The owner will, however, have other and sufficient remedies, ¢. g.,a court of equity 
would unquestionably interfere, if necessary, and place the road in the hands 
of a receiver until the damages are paid from the earnings of the road. 


Appeal from Clinton Circuit Court. 
J. H. Shanklin §& M. A. Low, tor Appellant. 


[. The Chicago & Southwestern Railway Company entered 
onthe land in controversy, and made costly,valuable and perma- 
nent improvements thereon with the full knowledge of respon- 
dent who made no complaint until the conmencement of this 
suit. The respondent, cannot now, after he has permitted said 
company to expend large sumsof money thereon,and the publie 
to acquire important interests in the road as a line of com- 
merce and an established mail route, assert his right by eject- 
ment or in any mode which will interrupt the continued op- 
eration of the road. (McAuley vs. W. Vt. Railw., 33 Vt., 
811; Knapp vs. McAuley. 39 Vt., 275; B. & O. KR. R. Co. vs. 
Strauss, 37 Md., 237; Illingworth vs. Manchester. &c. R. R. 
Co.. 2 Eng. Railw. eas. 136, [*187]; Cairncross vs. Lorimer, 7 
Jur.. N.S., 150; Greenhalgh vs. The Manchester, &c.R. R.Co., 
3 Mv1.& Cr.,{Eng.Ch.] 784; Kerr on Fraud & Mist.,126 to 135; 
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Holmes vs. Jersey, &¢., 1 Beas., £99; Duke of Devonshire vs. 
Elgin, 14 Beav., 530; White vs. Wakely, 26 Beav., 20; High 
[nj.. 231, $417; Elmslie vs. Delaware, &., 4 Whart., 425 ; Dela- 
ware, &. vs. Raritan, &e., 1 McCart., 445; Torrey vs. Camden, 
&e., 3 C. E. Green, 293; Gvodin vs. Cin., &e. R. R. Co., 18 
Ohio [St.], 169; Lindell vs. McLaughlin, 30 Mo., 28; Blair 
vs. Smith., 16 Mo., 273.) 


II. When he stood by and saw the work going on and 
made no objection, the railroad company might well have 
supposed that he did not insist on pre-payment of his dam- 
ages. And the shortest period of clear acquiescence, so as 
fairly to lead the company to infer that the party intends to 
waive his right te present payment, will conclude his riglit 
to assert the claim in any such form as to stop the running of 
the road after it has been put in operation, whereby the pub- 
lie acquire important interest in its continuance. (McAuley 
vs. Western Vt. Rw., supra.) 


S. H. Corn, for Appellant. 


[. Sections 8 and 9 of appellant’s amended charter of Feb 
24th, 1853, is inconsistent with Art. 5 of the amendments to the 
Constitution of the United States, and § 16 of Art. I, of the 
Constitution of the State of Missouri, because, 

ist. It directs the taking of private property for public use 
without providing the owner thereof with a proper and ade- 
quate means of obtaining compensation. The only remedy 
provided is a judgment against the company, which is not 
sufficient. (See Walther vs. Warner, 25 Mo., 287, and cases 
there cited.) 

2nd. Upon the tender or deposit with the clerk of the 
amount of the first assessment of damages, it permits the 
company to take possession of the land and appropriate it to 
its own use, without providing any means whatever of meet- 
ing the contingency of a subsequent commission reporting 
* damages in excess of what was reported by the first; thus 
compelling the land owner either to take the amount of the 
first report, however inadequate, or to submit to a forced sale 
17—VoL. LVI. 
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of his land to the company, on credit. (See authorities cited 
above.) 

The history of this ease demonstrates the truth and force of the 
foregoing propositions. Viewers were appointed who reported 
the damages at seventy-five dollars; that sum is said to have 
been paid to the clerk of the court for respondent’s use; the re- 
port was set aside ; other commissioners appointed, reported the 
damages at one hundred and seventy-five dollars. Meanwhile 
the company had taken possession of the land, and long 
before judgment for the damages was obtained, had leased 
and delivered possession of the land, including respondent’s 
land to the appellant; and the judgment became simply 
worthless for want of adequate means of enforcing it. 

This statute and the proceedings had under it can therefore 
be no defense to this action. 

Il. It, however, it is held that the entry upon the land is 
justified by the statute, it is then contended that the entry 
authorized by the statute is for the purpose of constructing 
the work only, and for no other purpose; and that the occu- 
pancy thereby permitted can continue no longer than the 
pendency of the suit to ascertain the damages, and upon the 
termination of which, if the damages so ascertained are not 
paid, this right of possession utterly ceases and determines. 
The payment of the damages assessed is a condition prece- 
dent to the right of the company to occupy the land. (1 
Redf. Railw., [4th. Ed.} pp. 287-240; Walther vs. Warner, 
25 Mo., 277.) 

Ill. These statutory powers for taking land are in dero- 
gation of common right and extend no further than expressiv 
stated in the act; and it must affirmatively appear that every 
pre-requisite of the statute has been fully complied with. 
(See Redf. Railws., vol. I, [4th Ed.,] 233, 254; Lind vs. 
Clemens, 44 Mo., 540; Ells vs. Pacifie R. R. Co., 51 Mo., 
200; Anderson vs. City of St. Louis, 47 Mo., 479.) 

[V. The effect of these statutory powers is nothing other 
than that of compelling the individual to submit to a sale of his 
property at an assessed price ; the price to be paid is of the 
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essence of the sale, and the buyer does not become the owner 
of the thing, but by the payment of the price, unless the 
seller agrees to accept some other security in lieu of it; and 
there is no reason in ordinary cases, not calling for an excep 
tion to the general rule, why an individual should be com- 
pelled to part with his property to the public on eredit 
(Per Scott, Justice, in Walther vs. Warner, 25 Mo., 287, cited 
above.) 

And the appellant can stand in certainly no better relations 
to the respondent than that of a vendee in possession, under 
a contract of purchase. And to successfully resist an action 
of ejectment by the vendor, it must show a compliance on its 
part, with the terms and conditions of the contract. (See 
Glasscock vs. Robards, 14 Mo., 350; Tyler Eject., 565; Gibb 
vs. Sullen, 48 Mo., 237; Pierce vs. Suttle, 53 Barb., 155.) 

V. Ejectment is the proper remedy. (Anderson vs. City 
of St. Louis, 47 Mo., 479.) 


Waener, Judge, delivered the opinion of the court. 


This was an action of ejectment to obtain possession of a 
part of a lot in the town of Cameron, upon which, the Chi- 
cago and Southwestern Railway had constructed its road. 

The defendant in its answer alleged, that during the years 
1870 and 1871, the company located and constructed its road 
over the land described in the petition, and on the 23rd day 
of February, 1871, commenced the necessary proceedings in 
the Cireuit Court to obtain the right of way over said land; 
that commissioners were appointed to assess the damages sus- 
tained by the plaintiff by reason of the appropriation of the 
land to the use of the company ; that on the 4th day of March, 
1871, the commissioners reported the damages to be the sum 
of seventy-five dollars, which sum of money the company 
paid the clerk of the court for the use of the plaintiff: 
that exceptions to the report were duly filed by the plaintiff, 
and the report was set aside and other commissioners ap- 
pointed to re-assess damages at the August term of the court; 
that upon the 15th day of March, 1871, the railway company 
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entered upon the land and proceeded to construct its road 
thereon, and did construet its road and continued to oceupy 
the same until October, 1871, when it leased its whole line 
to the defendants, who have had possession and been running 
regular trains thereon ever since. 

The replication stated that the commissioners appointed 
to re-assess the damages, reported the same at one hundred 
and seventy-five dollars, and the court at its August term 
thereof, for 1872, confirmed the report in favor of the plain- 
tiff and against the company for that sum, and made an order, 
conditioned, upon the payment of the judgment, that the 
right of way over the land, for the use of the road, should 
vest in the company. It was admitted that the amount as- 
sessed by the last commissioners had never been paid. The 
court then declared the law to be for the plaintiff and gave 
judgment accordingly. 

The charter of the company under which the proceedings 
for condemnation were had, provides that persons appointed 
to view and value the lands, shall file their report in the office 
of the clerk of the Circuit Court of the county in which the 
land is situated, and if no valid objections are made to the 
report, the court shall enter judgment in favor of such owner, 
iyainst such company, for the amount of the damages assessed, 
and shall make an order vesting in the company the title to the 
land; that objections to the report must be filed within ten 
days after filing the report, which objections the judge may 
examine and confirm, or set aside the report and appoint three 
other viewers, who shall proceed in the same manner until 
the report is confirmed: provided, that in order that the 
progress of the work may not be impeded, after the viewers 
have filed their report as aforesaid, the company, after having 
made a tender of the amount of damages to the person enti- 
tled to the same, or made a deposit thereof with the clerk of 
the court in which the case is pending, shall be authorized to 
proceed in the construction of the work as fully as if no dis- 
agreement had arisen. 
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The main ground insisted upon by the plaintiffs counsel 
in support of the judgment below, is that the law is uncon- 
stitutional, because it takes private property for public use 
without providing the owner with adequate means of obtain- 
ing compensation. 

In the case of Walther vs. Warner, (25 Mo., 277,) it was 
held that legislative acts authorizing the taking of private 
property for public use are unconstitutional, unless they pro- 
vide the owner with a proper remedy to obtain a just com- 
pensation; and that the remedy must be an efficient one—a 
mere judgment against a private corporation not being sut- 
ficient. In that case the company instituted proceedings to 
obtain title to land on which it had located its road. <A judg- 
ment was rendered against the company for the damages 
assessed, and an order was made transferring the title to the 
land to the company; and this court decided that actual pay- 
ment of the damages was essential to the vesting of the title 
in the company. 

There can be no question of the justness or soundness of 
the rule above laid down. No man can be deprived of his 
property even in the exercise of the right of eminent domain, 
unless he is compensated therefor; and a mere judgment 
which might turn out to be wholly uncollectable, would not 
be a compensation. Defore the title can be absolutely vested 
by virtue of such proceedings, payment becomes indispensa- 
bly necessary. 

But it is a different question that we are here dealing with. 
There is no pretense here that the defendant has acquired a 
valid legal title; but the point pressed for consideration is, 
whether the circumstances connected with it—taking posses- 
sion of the property and constructing its track and operating 
its road—will preclude a remedy by the action of ejectment. 

Nearly all the American States have the same constitution- 
al provision that we have, and many of them possess a similar 
statute to the one under which this proceeding is had. It is 
very clear from the record, that the plaintiff was cognizant 
of all the facts and knew every step taken by the company in 
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regard to the location, construction and operation of the road 
over his property. He made no objections whatever to any- 
thing that was done in that respect, only objecting to the re- 
port of the commissioners on account of the inadequacy of 
the assessment. He pursned the statutory course by having 
new commissioners appointed and his damages raised; but 
there his interference ceased. 

The case of McAuley vs. Western Vermont Railw., (33 
Vt., 811,) is strikingly in point. There the parties not agree- 
ing as to the price of the land, the defendants procured the 
damages to be appraised by commissioners in the manner 
provided by Jaw. After the construction of the road on the 
premises had been commenced, the plaintiff appealed from 
the award of the commissioners, and a re-appraisal took place 
by other commissioners appointed by the court. The road 
was completed and put in operation ; but the money was not 
paid, and the plaintiff brought ejectment to recover the 
premises. In delivering the opinion of the court, Redfield 
Ch. J. said: “It being admitted, as it seems to be, that the 
plaintiff had fall knowledge of the proceedings of the com- 
pany to locate and construct their road upon his land, before 
and during all the time of the construction, and that he did 
not interfere in any way to prevent the oceupation of the 
land for the purposes of the road, otherwise than by forbid- 
ding the hands working on the road until his damages were 
paid, and that on only a single occasion, it becomes an im- 
portant inquiry whether he can maintain ejectment for the 
land, by reason of the non-payment of hisdamages. * * * 
It is undoubtedly true, that according to our general raiiroad 
statutes and the special charters in this State, the payment or 
deposit of the amount of the land damages assessed or agreed, 
is a condition precedent to the vesting of the title, or of any 
right in the company to construct their road, and that if they 
proceed in such construction without this, they are trespassers. 
And this has been repeatedly so held by this court. 

This may have led to the misapprehension in the present 
ease, but it certainly is a very serious misapprehension. In 
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these great public works the shortest period of clear acquies- 
cence, so as to fairly lead the company to infer that the party in- 
tends to waive his claim for present payment, will be held to 
eonelude the right to assert the claim in any such form as to 
the company in the progress of their works, and especially to 
stop the running of the road after it has been put in operation, 
whereby the public acquire an important interest in its continu- 
ance. The party does not, of course, lose his claim or the 
right to enforce it, in all proper modes. He may possibly 
have some rights analogous to the vendor’s lien in England 
and here, until the legislature cut it off. But it is certain, ae- 
cording to the English decisions, that he cannot stop the 
works, and especially the trains upon the road, if he has in 
any sense, for the shortest period, clearly given the company, 
either by his express consent, or by his silence, to understand 
that he did not intend to object to their proceeding with their 
construction and operation. * * * In the present case it 
is not precisely a parol license under which the company 
claims to have built the road, 

The record title to the land would be complete, with the 
addition of the fact of payment or the deposit of the amount 
of the appraisal. That is a fact resting alwavs ém pads. And 
being so, although a condition precedent. it may be waived 
by the party in whose favor it exists, and this by parol mere- 
ly. The waiver as well as the performance, may be by parol ; 
and the waiver may be partial as well as total. If there was 
then a waiver in fact, either express or implied, by acquies- 
cence in the proceedings of the company to the extent of not 
insisting upon pre-payment as a condition precedent, but con- 
senting to let the damages be and remain a mere debt, with 
or without a lien upon the road-bed, as the law may turn out 
to be, then it is impossible “ to regard the defendants in any 
sense in the light of trespassers or liable in ejectment.” 

As bearing further on this point, see the case of Baker vs. 
the Chicago, R. 1. & P. Railw., decided at this term, post 
p. 265. 
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As the judgment of the court in the present case only pro- 
vided that the title to the premises should vest in the com- 
pany on condition of the payment of the money assessed to 
the plaintiff, of course, till the payment is made the strict 
legal title does not pass. But the plaintiff was present ali 
the time and witnessed the progress of the work and made no 
objection, The company commenced proceedings under the 
statute for condemnation, and an award by commissioners was 
duly given. From this the plaintiff appealed, or what is the 
same thing, filed his objections, and had the amount raised. 
But he did not attempt to obstruct or in anywise impede the 
progress of the work. The plain inference was that he waived 
his right for pre-payment of his damages and only intended to 
follow his remedy on his judgment. His conduct surely led 
the company to believe such was his purpose and induced them 
to pursue & course and expend large sums of money which. 
otherwise, they would not have done. If plaintiff intended 
to rely on his rights and make present payment a condition 
precedent, he should have objected and forbidden the com- 
pany to interfere or to do any work on his land till the ques- 
tion of damage was settled. But this he did not do. He 
acquiesced in the proceedings of the company to the extent 
of not insisting upon the pre-payment as a condition precedent ; 
and after having done so, we do not think that he can muain- 
tain ejectment. 

It from negotiation in regard to the price of the land, or 
for any other reason, there is just ground of inference that 
the works have been constructed with the express or implied 
assent of the land owner, it would seem wholly at variance 
with the expectation of the parties and the reason of the case, 
that the land owner should retain the right to enter upon the 
land, or to maintain ejectment. ; 

There are other effective and sufficient remedies. A court 
of equity would unquestionably interfere, if necessary, and 
place the road in the hands of reecivers, until the damages 
were paid from the earnings. (2 Redf. Am. Railw. Cas. 2nd 
Ed., 253.) But the onlv question that we are called upon 
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to decide is whether under all the facts and circumstances 
of this case ejectment will lie, and we think it will not. 

The judgment must therefore be reversed and the cause 
remanded; the other judges concur, except Judge Sherwood 


who is absent. 





-) 


Isaac Baker, Respondent, vs. Tur Cutcaao, Rock Istanp & 
Paciric R. R. Co., Appellant. 


1. Railroad—Grant of right of way on condilions— Failure to comply with-— Per- 
mission to oecuny—License, revocation of -—Esloppel—Ejectment.—The ower 
of certain land consented to its occupation for the construction of a railrond, 
und executed a convevance granting right of way over the sume, conditioned 
that the company should, within a given time after its completion, place 
fences and eatde guards adjoining the grantor’s land, as required by law. The 
deed was delivered to the agent of the company, with the understanding, how- 
ever, that it was not to be delivered to the company till they complied with 
its terms. The corporation went forward without objection from the grantor, 
and completed the road, and made expensive and permenent improvements 
upon it, but failed to erect the fences and catile guards. The deed was never 
delivered to the company, and the grantor brought suit in ejectment. Held, 
that the grantor might have insisted upon the payment of damages, as a con- 
dition precedent to building of the road, or upon the erection of fences, ete. in 
the first instance ; but that the conditions named in the grant referred to were 
subsequent and not precedent; that the entry under the license was lawful ; 
and that, by reason of his conduet in allowing the company to build the road 
and make the improvements, he was estopped from afterward treating his per- 
mission asa nullity, and maintaining ejectment. 

The remedies of the grantor in such cases are ample. He may sue for specific 
performance, or for damages, or build fences and cattle guards and compel the 


company to pay for them, 


~ 


. License, revocation of —Power coupled with an interest, ele.—A license is an au- 
thority or power, and marked with the incidents that usually aecompany powers, 
among which is the right of revocation at any time, at the will or pleasure 
of the person creating the power or granting the license. But this doctrine 
ceases to apply when the power is coupled with an interest, or is necessary to 
the possession or enjoyment of a right or tide arising from the act or contract 


of the person who creates the power. 
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Appeal from Clinton Circuit Court. 
J H Shanklin and M. 4. Low, for Appellant. 


I. The conditions in the agreement were conditions sub- 
sequent and not conditions precedent. Respondent cannot 
now, after he has permitted the company to expend large 
sums of money thereon, recover the land with the improve- 
ments, because the company fuiled to fully perform the con- 
ditions of the contract. He can have the contract specifically 
performed, or may recover damages for the non-performance 
of it, or he may pursue the remedy the statute gives—build the 
fence, gates and crossings and recover the cost of the company. 
(Williamston & Tarboro R. I. Co. vs. Battle, 66 N. C., 540; 
McAuley vs. Western Vermont R. R. Co., 33 Vt., 311; Horn- 
back vs. Cincinnati, &e.. R. R. Co., 20 Ohio St.. 81: Wilson vs. 
Chalfant, 15 Ohio, 248; Knapp vs. McAuley, 39 Vr. 275; 
Austin vs. Rutland R. R. Co., 45 Vt., 215: Boston. &e. R. R. 
Ov. vs. Potter, 42 Vt., 265; Noves vs. Chapin, 6 Wend., 461; 
Pusey vs. Wright, 31 Penn. St., 387; Ricker vs. Kelly, 1 
Greenl., 117; Rerick vs. Koons. 14 C. & [., 267: Lefevre 
vs. Lefevre, 4 Sere, & R. 241; Tavlor vse. Waters, 7 
Taunt., 374; Blaisdell vs. Railroad, 51 N. H.. 483; Erie vs. 
Delaware, &., 6 C. E. Green, 283; Goodin vs. Cincinnati, &e. 
R. R. Co., 18 Ohio, St., 169; B. & O. R. R. Co. vs, Strauss, 

7 Md. 237; Illingworth vs. Manchester, &. R. R. Co.. 2 
Eng. Railw. Cas., 186 [*187]; Greenhalgh vs. Manchester, 


&e. R. R. Co., 3 Myl. & Cr., (Eng. Ch.] 784;Winter vs. Brock- 
well, 8 Eust., 308; Herm. Estop., 528; Clavering vs. Thomas, 


6 Ves., 689.) 

Il. A parol license, executed, frequently amounts to a 
grant, and is irrevocable. The expenditure of money or la- 
bor by one man on the land of another, under a license given 
iby the owner, will estop the owner from revoking the license 
and wresting the possession of the land from the licensee. 
A license thus executed gives an absolute right, and the li- 
censor will be estopped from revoking it to the injury of the 


licensee. A license by parol is as irrevocable as a license by 
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deed; in either ease the license may be revoked before it is 
executed, but not after. (Winter vs. Brockwell, 8 East., 308; 
People vs. Goodwin, 5 N. Y., 568; Huff vs, McAuley, 53 
Penn. Stat., 206 ; - “ae vs, Oris, 33 Ala., 578 ; Dyer vs. Con- 
nall, 4 Penn., 353; Bridge Co. vs. Bragg, 11 N. H., 702 ; Lig- 
gins vs. Judge, 7 Bing., 682 ; Woodbury vs. Parshley, 7 N. H., 
237; Addison vs. Hack, 2 Gill, 221; Big. Estop., 527; Heim. 
Estop., 4 37, § 43 3%.) 

III. Where one aequiesces in the occupation of his Jand 
for the construction of a railroad, without pre-payment of the 
land damages, upon an understanding or contract for the fu- 
ture payment by the company, and the road is constructed 
and put in operation, he cannot afterwards, on failure to ob- 
tain payment, maintain ejectment the Jand. (McAuley 

s. Western, &e. R. R. Co., 33 Vt. 311; B. &O. KR. R. Co. vs. 
rrauss, 37 Md., 237; Hornback vs. ee tinnati, &e. I. R. Co., 
20 Ohio St., 81; Williamston, &e. R. R.Co., vs. Battle, 66 N. 
©., 540; Kerr Inj., 348; Parrott vs. Palmer, 3 M. & K., 632; 
Duke of Devonshire vs. Elgin, 14 Beav., 530; Duke of Beaufort 
vs. Patrick, 17 Beav., 60; White vs. Wakley, 26 Beav.. 20; 
Kerr Fraud and Mis..1 27-135; Oliver vs. King, 8 D. M. and 
G., 118; High Inj., 231, § 417; Elmslie vs. Delaware, &., 4 
Whart., 424; Delaware, &c. vs. Raritan, &e., 1 McCart., 445; 
Torrey vs. Camden. &c., 3 C. E. Green, 293; Goodin vs. Cin- 
einnati, &e. R. I. Co., 18 Ohio, St. 169.) 


Porter §& Turner and Thomas E. Turney, tor Respond- 
ent. 


I. Plaintiff has done nothing to mislead the company to 
their prejudice, and they enter and construct their road un- 
ler no misapprehension of their rights. They can claim 
nothing then by way of estoppel. (Bales vs. Perry, 51 Mo., 
449.) 

II. A vendee in possession under a contract of purchase, to 
snecessfnlly resist an action of ejectment by the vendor, 
must show a compliance on his part with the terms and con- 
ditions of his contract. (Gibbs vs. Sullen, 48 Mo., 237; Pierce 

s. Tuttle, 53 Barb., 135.) 
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III. A right of easement, such as is claimed by defendant, 
van only be created by deed. (Iuhr vs. Dean, 26 Mo., 116.) 


Waener, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover possession of a 
strip of land composing a portion of the right of way of the 
Chicago and Southwestern Railway Company, on which the 
track is located and built, and the trains now running. 

The defendant answered, interposing a general denial ; and 
for a further answer and defense, stated, that during the veurs 
1870 and 1871 the Chicago & Southwestern Railway Com- 
puny, & corporation duly incorporated and organized under 
and by virtue of the laws of the State of Missouri, located and 
constructed said road, from the city of Washington. in the 
Sture of Iowa, to the city of Leavenworth, in the State of 
Kansas, which said Railroad ran through and across the land 
described in the petition; that after said railroad had been 
located across said land, and before the construction thereof 
had been commenced by said last named company, plaintiff, 
for the purpose of aiding in the construction of said railroad, 
made, executed and delivered to said Jast named company a 
deed of convevance, granting to the company the real estate 
to be held and used by them for the purpose of construct- 
ing and maintaining their said road thereon; and that said 
Chicago & Southwestern Railway Company, on or about the 
first day of October, 1870, entered upon said land and con- 
structed their said railroad over and across the same, with the 
knowledge, consent and license of plaintiff; and continued 
from that time to oceupy and use said land for the purpose 
aforesaid, until about the 9th of October, 1871, when they 
leased and demised all of their said railroad and the lands ap- 
purtenant thereto,ineluding the lands described in the petition, 
to the defendants; that at the time of said leasing, said Ciii- 
eago and Southwestern Railway Company were in the pos- 
sesion of said strip of land, by the acquiescence, leave, license. 
and consent of plaintiff, as well as by right of said grant to 
them; and that being so in the possession thereof, they de- 
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livered the possession to the defendants, who have ever since 
continued to occupy and use the same with said railroad ; 
that ever since said 9th day of October, 1871, defendants have 
been running and still are running and operating said rail- 
road, and are running passenger and freight trains daily, etc. 

To this answer the plaintiff filed a replication, and the 
cause was submitted to the court without the intervention of 
1 jury. 

The evidence showed that the plaintiff lived near the rail- 
road when it was being built; that he made no objection to 
their building the same on his land, and that he proposed 
giving them the right of way if they would fence the road 
ind make cattle guards and crossings within thirty days after 
the completion of the same. It was also shown that the 
plaintiff executed a relinquishment of the right of way tothe 
ian in controversy, conditioned that the company should 
‘onply with the law in regard to fencing, cattle guards and 
furm crossings, and delivered the same to the agent of the 
company, upon the condition, however, that it was not to be 
delivered to the company till they complied with its terms, 
The relinquishment was never delivered by the agent to the 
company, they having failed to erect the fences and cattle 
guards. 

Upon the ease, as thus made, the defendants asked the court 
to declare the law as follows: 

Ist. “If the court finds that plaintiff acquiesced in the occu- 
pation of his land for the construction of the Chicago & 
Southwestern Railroad, without pre-payment of his land dam- 
ages, upon an understanding or contract with the Chicago 
& Southwestern Railway Company, that in thirty days after 
the completion of their road over plaintiff's land, they would 
fence their road where it runs through plaintifi’s land, and 
put in eattle guards and farm crossings, in compliance with 
the requirements of the general railroad law of the State, and 
that the road is completed and in operation, even though the 
court finds that the road has not been fenced where it runs 
through plaintiff's land, he cannot recover.” 
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2d. “If the court finds that plaintiff consented to the oecn- 
pation of the land in controversy, for the construction of said 
railroad, and executed a conveyance of the right of way over 
the same, to the Chicago & Southwestern Railroad Company, 
conditioned that said company should, in thirty days after 
the completion of said road over said land, fence said road 
where it runs through plaintiff’s land, and put in cattle guards 
and farm crossings in eompliance with the requirements of 
the general railroad law of this State, which said conveyance 
was placed in the hands of John W. McMichael, to be delivered 
to said company, if its conditions should be complied with, 
sven though the court finds that said company has not fenced 
suid road as by the terms of said conveyance they were re- 
quired to do, the court must find for defendants.” 

The court refused to declare the law as prayed for by de- 
fendants, and then gave judgment for plaintiffs; whereupon 
the defendants bring the case here by appeal. 

[t is admitted that the defendants have not complied with 
the conlitions upon which the piaintiff authorized them to 
enter upon his land and build their road; and the only ques- 
tion is, whether he can treat his permission as a nullity and 
recover the premises in ejectment. 

In a case in North Carolina, entirely similar to this, where 
& purty proposed toa railroad company that he would give 
them the right of way to locate their road over a certain por- 
tion of his land, provided they would open, grade and put 
in orler a street on the part in front of his house, the road 
was built, but the company failed to comply with the condi- 
tion as to opening the street. The party afterwards notified 
the company that unless the condition was performed within 
fifteen days, he should re-possess himself of the land covered 
hy the road-bed. The company then applied for am injunc- 
tion to restrain him from earrying out his threatened purpose 


of re-possessing himself of his land, and the court sustained 
it, holding that the opening of the street was not a condition 
precedent to the exercise of the right to locate. In the opin- 
ion, the judge who delivered the judgment of the court, re- 
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marks: “ All that was done here was done by the consent of 
the defendant. Neither can there be any question as to the 
right of both parties to the specific performance of the contract 
between them. If the plaintiff should bring an action for such 
i purpose, it will be entitled to a grant of the right of way 
upon a performance of its side of the contract; and, if the 
defendant desires to hasten the company in such performance 
he can bring his action in which he will be entitled to have 
such performance within a reasonable time, or to have the 
contract rescinded.” (Williamston & Tarboro R. R. Co. vs. 
Battle, 66 N. C., 540.) 

In the case of McAuley vs. Western Vermont Railway, 
(33 Vt., 311) it was decided that payment of land damages 
was 2 condition precedent to the acquiring of title by a rail- 
road company of lands taken for their road; but where an 
owner acquiesced in the occupation of his land for the con- 
struction of arailroad without pre-payment of the land dam- 
ages, upon an understanding or contract for future payment 
by the company, and the road was constructed and put in 
operation, he could not afterward, on failure to obtain pay- 
ment, maintain ejectment or trespass for the land. 

To the same effect is the case of Hornback vs. The Cincin- 
niti & Zanesville Railway Co., (20 Ohio St., 81) and Ear! 
of Jersey vs. Button Ferry Dock Co., (L. [t., 7 Eq.. 409). 
Indeed we have been unable, after diligent research, to tind 
any authority supporting the action of the plaintiff on the 
facts as developed in his ease. 

When plaintiff permitted the company to go on his land 
and construct their road-bed, it amounted to a license to them 
to do that work. The only condition was that they should 
make fences and put in cattle guards in a certain time after 
the road was completed. This was a condition subsequent 
and not a condition precedent. The entry under the license 
was lawful, and under such circumstances, after the expendi- 
ture of large sums of money by defendants, and making a 
costly structure, can the plaintiff, at his mere option and will. 
revoke the license and maintain ejectment ? 
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In Rerick vs. Kern, (14 Serg. & Rawle, 267) the defendant 
had licensed the plaintiff to erect a structure on the defend- 
ant’s land, by which a stream of water was diverted to the 
plaintiffs mill. There was no writing; but the plaintiff had 
been at expense in erecting the structure, The defendant af- 
terwards attempted to revoke the license and tore down the 
structure. The court, speaking through Gibson, Ch. J., held 
the plaintiff entitled to damages, and says: “It is conelnded 
that a mere license is revocable under all circumstances and 
atany time; but a license may become an agreement on valu- 
able consideration, as where the enjoyment of it must necessa- 
rily be preceeded by the expenditure of money ; and, when 
the grantee has made improvements or invested capital in 
consequence of it, he has become a purchaser for valuable 
consideration,” 

In this court, in the case of Fuhr vs. Dean, (26 Mo., 116) 
the principle is thus laid down: “A mere license may exist 
by parol, and ordinarily is not assignable, and is revocable 
unless it has been executed and the party has incurred ex- 
pense on the faith of it, so that he would be injured by the 
revocation. (3 Kent, 452; Pierpont vs. Bernard, 2 Seld., 
279; Wood vs. Leadbetter, 13 Mees & Wels., 883.) * * * 
* * * A license cannot be countermanded after it has been 
executed, so as to permit acts done under it to be treated as 
trespasses; and although sometimes it may not be easy to 
asvertain the point of time at which a parol license may be 
revoked, when it is no longer executory and the licensee has 
expended money on the fuith of it, and is in the enjoyment 
of the privilege connected with it, yet there must be a time 
at which it is revocable; otherwise it would create a perma- 
nent interest at law. It may be, however, that when acts 
have been performed upon the faith of a license, the party 
giving it may be equitably estopped from revoking it to the 
injury of the other party; but the estoppel will be limited by 
the injury it is invoked to prevent.” 

A license is an authority or power, and marked with the 
incidents that usually accompany powers. Among these may 
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be mentioned the right of revocation at any time, at the will 
or pleasure of the person creating the power, or granting the 
license ; but the doctrine that a power may be recalied at the 
pleasure or discretion of the donor, ceases to apply when the 
power is coupled with an interest, or is necessary to the pos- 
session or enjoyment of a right or title, arising from the act 
or contract of the person who creates the power. 

Messrs. Hare & Wallace, after a most thorough and ex- 
haustive review of the cases bearing upon this subject, deduce 
the following conclusion: “ From the eases which have been 
cited, we may deduce two things, one, that a license will bea 
full justification for the acts done under it, even when they 
consist in the exercise of an authority or privilege on land, 
und would, if repeated under an indefeasible right, be in 
effect an estate or easement; the other, that a license cannot 
be revoked or withdrawn, so long as it is essential to the pos- 
session or enjoyment of a vested right or interest, which has 
been created by the licensor, or placed with his assent, in a 
situation where the continuance of the license is essential to 
its enjoyment. These inferences obviously result from the 
general rule, that no one can recall a promise or declaration, 
made with a view to influence the course of another after he 
acted upon it, and thus place himself in a position where lie 
must necessarily suffer it to be withdrawn. An equitable es- 
toppel arises under these circumstances, to prevent the legal 
title from being used as a means of injustice.” (2 Am. Lead. 
Cus., 5 El. 563; 2 Smith’s Lead. Cas., 6 Am. Ed., 761.) 

In the present case the defendant entered upon the land of 
the plaintiff with his consent and license, and made valuable. 
costly and permanent improvements. There was an agree- 
ment to relinquish the right of way on condition that the 
company should comply with the law in regard to fencing 
and making cattle guards in a certain time after the road 
should be completed. This condition was not to be performed 
till after the road was finished and all the expenditures made. 
It would now be an act of great injustice to allow plaintiff to 
use his legal title in the manner contemplated by this suit. 
18—voL. Lv. 
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He had the right to annex whatever condition he pleased 
upon his grant. He could have insisted upon the payment 
of damages before the company acquired any right to proceed 
with their work upon the land, or that they should have 
erected the fences in the first instance; but when he gave 
them leave and license to do what they did, in consideration 
of their performing a subsequent condition, he cannot now 
bring ejectment and oust them from the possession. The in- 
terest was created by the licensor, and its enjoyment cannot 
be revoked in this way. The remedies for the plaintiff are 
adequate and ample. He may bring his bill for specific per- 
formanee, he may recover damages, or he may proceed to 
bnild the fences, cattle guards and crossings, and compel the 
company to pay therefor. 

The court below erred in its rulings, and the judgment 
should be reversed and the canse remanded; the other judges 
concur, except Judge Sherwood, who is absent. 





Isaac B, Baker, Respondent, vs. Cutcaco, Rock Istanp & Pa- 
crric Ratmroap Co., Appellant. 
1. See ante p. "65. 


Appeal from Clinton Circuit Court. 
J. H. Shanklin §& M. 4. Low, for Appellant. 


Porter & Turner and Thos. E. Turney, for Respondent. 

Waener, Judge, delivered the opinion of the court. 

This ease was argued and submitted in connection with the 
ease of Baker vs. The Chicago, R. I. & P. R. R. Co. which 
has been decided at this term; and for the reasons therein 
given, the judgment must be reversed and the cause re- 
manded. 

All the judges concur, except Judge Sherwood who is ab- 
sent. 
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Joun Waker, Respondent, vs. Tar Cuicago, Rock Istanp 
& Pactric Rattroap Co., Appellant. 


1. Railroads—Inaction of owner of land not held as acquiescence, when.—Mere 
silence and inaction, for the time being, on the part of a land owner, when in- 
formed that a railroad company are constructing their track over his proper- 
ty, will not be construed into acquiescence so us to estop him from his action 


of ejectment. 


bo 


Railroad company— Occupation of land without authority—Ejectment.—W here 
a railroad company builds its road over land to which they have acquired no 


requisite title by condemnation, or conveyance or license, ejectment will lie. 
Appeal from Clinton Circuit Court. 
J. H. Shanklin & M. A. Low, for Appellant. 


S. H. Corn, tur Respondent. 


W aaner, Judge, delivered the opinion of the court. 


a 


This was an action of ejectment brought by the plaintiff 
in Daviess County, tarecover a strip of land on which the 
defendant’s railway was constructed; and thence taken, by 
change of venue, to Clinton County. 

The answer sets up that defendants entered upon said land 
and constructed their road with the leave, license,consent and 
acquiescence of the plaintiff. The replication denies the 
averments contained in the answer. Judgment for plaintiff. 

The testimony shows that the plaintiff whose land was 
taken and used, was not present at the time; that when the 
railroad was being built, a gentleman wrote to htm that the 
company had commenced construeting their road on his land, 
but that he did not answer the letter until some months after- 
wards, and then gave instructions to have this suit in eject- 
ment brought. 

The plaintiff was not bound to be present either by him- 
self or agent, and actively object to any trespass on his land 
by an intruder, in order to preserve and protect his rights. 
The mere information communicated to him in writing, and 
his paying no attention to it, cannot be tortured into an ae- 
quiescence, consent or license for the company to proceed. 
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As well might it be said that if a man was advised that 
another was cutting timber on his land, and he made no 
answer, that his silence would be a license to the trespasser 
to appropriate the property. The company did not proceed 
in any lawful manner to obtain the right of way. By no act 
of the plaintiff were they misled. He gave no assent. He 
did nothing from which an acquiescence, either express or 
implied, could be inferred. The company proceeded in their 
own wrong, and they cannot escape the consequences. 

There can be no question that where a company proceed 
to build their road upon land to which they have not acquired 
the requisite title, either by condemnation under the statute, 
or by conveyance from the owner, or by some permission 
which gave them authority for their actions, they will be 
liable to be ousted by ejectment. 

The facts in this case entirel 
vs. The Chicago, R. lL. & P: 
term. (ate p. 256.) 

I think the judgment should be affirmed; the other judges 
concur, except Judge Sherwood, who is absent. 
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Rosert A. Hewrrr, Respondent, vs. Perer Weatnerny, Ap- 
pellant. 


- 


1. Saeriff's deed—Cannot be attacked collaterally, when.—In ejectment for land 
bonght at sheriffs sale, mere irregularities which do not render the deed abso 
lutely void, cannot be inquired into. 

2. Practice, civil—Constructive service, not shown to be made at usual place of 
ahode gives no jurisdiction —Where the sheriffs return shows that a copy 
of the petition and writ were left with defendant’s wife, but fails to show that 
it was left at his usual place of abode, such service confers no jurisdiction on 
the court, and judgment and sheriffs sale and deed of land based thereon are 
absolutely void in ejectment suit by a purchaser at execution sale. 

Where personal judgment is sought to be rendered on constructive service, the 
essentials of the statute ought to be substantially complied with. 


Appeal from DeKalb Circuit Court. 
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Bennett Pike, Sherman, Strong § Hedenberg, tor Ap- 
pellant. 


The service of summons in the case of Meek vs. Hewitt 
is sufficient to sustain the judgment when attacked collat- 
erally. (Bondall vs. Isett, 14 Lowa, 309; Cooper vs. Sunder- 
land, 38 Lowa, 114; Bromley vs, Smith, 2 Hill,517; Prince vs. 
Griffin, 16 Iowa, 552; Baker vs. Chaplain, 12 Iowa, 204; 
Heffermon vs. Bait, 7 ‘ame 320; Denton vs. Noyes, 6 John., 
297; Pillsbury vs. Dugan, 9 Ohio, 118, 120; Mooney vs. Mans 
22 Iowa, 380; Shumney vs. Stillman, 4 Cow., 292.) 

In favor of the ju loment, it n proceedings of a court of 
general jurisdiction, it will be presumed that the court had 
jurisdiction of the person of the defendant, although that 
fact may not affirmatively appear on the record. (Reynolds 
vs. Stansbury, 20 Ohio, 344; Robb vs. Lessee of Williams, 16 
Ohio, 689; Lessee of Douglas vs. Massie, 16 Ohio, 271 ; Nen- 
noni’s yom vs, Cincinnati, 18 Ohio, 323.) 

A party toa judgment of a court of a competent com- 
mon law jurisdiction, can impeach it for defect of process, o1 
want or insufficiency of service, only by proceedings insti- 
tuted directly for that purpose. (Hendricks vs. Whittemore, 
105 Mass.. 23 ; Cole vs. Butler, 43 Me., 401; Comm. vs. Bridg- 
man, 39 Me., 35; Jones vs. Relfe. Adm’r, 3 Mo.. 888: Wilson 

Jackson’s Adm’r, 10 Mo., 329, 336, 337; Childs vs. Shan- 


non’s Adm’r, 17 Mo., 331.) 
B. R. Vineyard, for Respondent. 


The return is insufficient under our statute, in failing to 
show that the service was ona white person of defendant’s 
fumily, over the age of fifteen years, and in failing to show 
that the service was had. 

The sheriffs return, especially where the service is con- 
structive, must be strictly construed. (Blanton vs. Jamison, 
3 Mo., 52; Smith’s Adm’r vs. Rollins. 25 Mo., 410; Fisher 

s. Fredericks, 33 Mo., 613; Stewart vs. Stringer, 41 Mo., 400; 
Schell vs. Leland, 45 Mo., 293.) 
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IIL. A void judgment. made so in consequence of want of 
jurisdiction over the defendant, may be attacked collaterally, 
and a purchaser at sheriffs sale, under such a judgment ac- 
quires no title. (Sanders vs. Baine, 10 Mo., 770; Janney vs. 
Spedden, 38 Mo.. 395; Shaw vs. Gregoire, 41 Mo., 414; Ab- 
bott vs. Sheppard, 44 Mo., 273; Howard vs. Thornton, 50 


Mo., 291.) 


Avams, Judge, delivered the opinion of the court. 


This was an action of ejectment for a tract of land in De 
Kalb county, being the north half of the north-west quarter 
of section 34, township 49 of range 31. 

The plaintiff showed a clear paper title in fee from the 
government of the United States. 

The defendant relied upon a sherifi’s deed, regular on its 
face, and reciting a judgment and execution, under which the 
sale was made, of Richard Meek against the plaintiff, Robert 
A. Hewitt. 

The judgment, as recited, was rendered in the DeKalb 


= 


Cirenit Court. at the March term, 1865, on a default taken at 
the previous September term, 1864. 

The defendant rested his case on the sheriff's deed. The 
plaintiff, by way of reluttal, introduced as evidence the re- 
cord and proceedings in the ease of Richard Meck against 
him. above referred to. 

From this record it appears, that the judgment was by de- 
fault rendered final at the March Term, 1865. There was 
no appearance of the plaintiff in person or by attorney. The 
sheriff's return upon the summons is in these words: “I cer- 
tity that I have served the within writ and petition, by leav- 
ing a copy of the same with Mrs. Mary Hewitt, the wife of 
the within named defendant, this 21st day of June, 1864. 

All done in DeKalb county. 

J. E. Branscom. 
Sheriff DeKalb Co., Mo. 

The case was submitted to the court for trial, and the court 

in effect declared, that the sheriffs deed relied on by defend- 
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ant was void, for the reason that the judgment under which 
the exeention issued and the sale was made, was a nullity. 
The defendant excepted to these rulings and has appealed to 
this court. 

The courts are inclined to uphold judicial sales, and to this 
end will disregard mere irregularities which do not render 
the proceedings void. Such irregularities can only be called 
in question in direct proceedings, and cannot he inquired into 
in ejectments or other collateral suits. The purchaser at sher- 
iff's sale. however, must look to the judgment, execution, levy 
and sheriffs deed. If these are valid, all other questions are 
between the parties to the judgment and the sheriff. (Lenox 
vs. Clark, 52 Mo., 115.) 

Unless the plaintiff, who was the defendant in the jidg- 
ment under which his land was sold, was properly before the 
court, either by appearance or service of a summons, the court 
had no jurisdiction to render the judgment. There is no 
pretense that there was personal service of the summons. The 
only question is, whether there was such constructive service 
on him, as justified the court in rendering the judgment. 
The essential requirement of our statute in constructive ser- 
vice of a summons is, that a conv of the petition and writ be 
left at the usual place of abode of the defendant, with some 
white person of the family over the age of fifteen years. (2 
R. C., 1855, p. 1223, § 7.) 

The return of the sheriff shows that a copy of the petition 
and writ was left with the plaintiffs wife. There is nothing 
in the return indicating that it was left at h’s usual place of 
abode or that he had any usnal_ place of abode in the county. 

We may presume that his wife was a white person of his 
family over the age of fifteen vears; but she may have been 
only temporarily in DeKalb county, or she may have been 
living separate from her husband. He may have been a resi- 
dent of some other county or state. Sometimes hushand and 
wife may have separate domiciles, and may be living apart 
in distant States. 
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This is a jurisdictional question, and where a personal 
judgment is sought to be rendered on constructive service, 
the essentials of the statute ought to be substantially complied 
with, The simply delivering to the plaintiff's wife of a copy 
of the petition and writ, was not a substantial compliance with 
the statute, and did not constitute such a service as author- 
ized the court to render judgment against the plaintiff. The 
judgment, therefore, was absolutely void, and the sherifi’s 
sale and deed passed no title. 

For these reasons, the judgment of the Circuit Court will be 
affirmed. Judge Sherwood absent; the other judges concur. 





—Q -— 


Srare or Missourt, Appellant, vs. Wa. B. Grimore, Re- 
spondent. 


. 


1. State vs. Pinger, ande p. 243. affirmed. 
ppeal from Buchanan Circuit Court. 
James P. Thomas, for Appellant. 
Hill & Carter, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


The defendant was a justice of the Buchanan County 
Court; and was indicted for voting for an appropriation not 
directed or warranted by law. The court sustained a de- 
murrer to the indictment. 

The case is essentially the same as that of the State vs. 
Pinger decided at this term, and according to that decision 
the judgment must be affirmed. 

The other judges concur, except Judge Sherwood who is 
absent. 





- 
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Freperick W. Sarru, Appellant, vs. Armsrrone Burarrix, 
Taos. B. Weaktey and Wa. Ripensaven, Respondents. 


1. Evidence— Banks, accounts of, how proved—Testimony of clerks and book- 
keepers, ete.—Where the testimony of the clerks and book-keepers of a bank 
showed that the books were accurately kept, and that by the universal custom 
in the bank, eutries were made and the books written up each day, from tise 
checks of the customer or the tickets of the teller, and that the books were 
then balanced to verify their accuracy, held, that the books may be used in 


evidence to prove the accounts of the bank with its depositors. 
Appeal from Buchanan Circuit Court. 

Ben Loan and F. Van Waters, tor Appellant. 

Allen H. Vories, for Respondents. 

Waanerr, Judge, delivered the opinion of the court. 


This was a proceeding in the nature of a bill in equity. to 
enjoin the sale of certain real estate described in a deed of 
trust, executed by the plaintiff to one Ridenbaugh., as trustee, 
to secure the payment of four promissory notes, due to Beat- 
tie and Weakley. 

It appears that the defendants, Beattie and Weakley. are 
bankers, and that plaintiff kept an account with them from 
the year 1864 to 1869, during which time he deposited a large 
amount of money with them, and drew the same out as he 
required it. It appears further, that defendants were in the 
habit of advancing money to him, and granting him accommo- 
dations to meet his necessities. Whilst these mutual accounts 
were thus running between the parties, the defendants pur- 
chased and had assigned to them certain judgments, which dif- 
ferent parties had obtained against the plaintiff, and after hold- 
ing them for some time, caused executions to be issued upon 
them and had the plaintiff’s property advertised for sale to pro- 
cure satisfaction. 

In order to prevent a sale of the property, the amount of 
the several judgments, interests and costs were ascertained 
and the plaintiff gave four promissory notes fur the same 
falling due at different periods, and the payment was secured 
by his executing the deed of trust, which is the subject of 
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this suit. After the notes became due, the plaintiff having 
fuiled to satisfy them, the trustee duly advertised 4he prop- 
erty for sale, and the plaintiff applied for an injunction to re- 
strain the trustee from proceeding. A temporary injunction 
was granted, but on a final hearing it was dissolved. and the 
plaintiff appealed. 

In the petition, as grounds of release, it is alleged that at 
the time he made the notes and executed the deed of trust. 
the defendants were indebted to him in a large amount, more 
than sufficient to pay off and satisfv the Judgments for which 
the same were given; that they had received money belong- 
ing to him for which they had not accounted ; that when the 
advertisement for the sale of the property was made, he wzs 
in Washington City, attending to some business, and that he 
was telegraphed to to come home immediately—which he ae- 
cordingly did; that he arrived only two days before the sale 
on execution was to take place, but not in time to apply toa 
court for relief; and that to save his property from a sacrifice, 
he was induced to give the promissory notes and execute the 
deed of trust, it being expressly understood between the par- 
ties at the time that the trust deed was merely to stand as a 
security for whatever amount might be due the defendants 
upon a final adjustment and settlement of accounts between 
the parties. 

The answer of defendants contained a specific and absolute 
denial of every allegation inserted in the petition. 

It is first assigned forerror, that the court permitted illegal 
evidence to be introduced, in allowing detendant’s clerks and 
employees in the bank to swear to the correctness of the en- 
tries and accounts kept in the books, and in not compelling 
tiie books to be delivered up to plaintiff for his inspection. 

It seems that, during the progress of the trial, at the in- 
stance of the plaintiff, an order was made on the defendants 
to produce their books in court thut the plaintiff might have 
an opportunity of examining them. To this order the defend- 
ants retarned a transcript of all accounts and transactions had 
between them and plaintiff, verified by «affidavit. Afterward 
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they brought in the books, which were used upon the trial. 
For aught that appears, the plaintiff had full access to them 
whilst they were in court, and could have availed himself 
of their use upon the trial. The defendants proved by their 
book-keepers and clerks that the books were accurately kept, 
and they testified to the universal custom in the bank, as to 
how the entries were made in the regular course of business ; 
that the entries were made and the books written up each 
day from the checks of the customer or the tickets of the 
teller, and that the books were then balanced to verify their 


accuracy. 


admitted in the case of Shepard vs. The Bank of Mo., (15 Mo., 
143) and was then regarded as too plainly admissible for ar- 


cument. 


With this foundation the books were then allowed to be 
given in evidence. The original checks and vouchers could 
not be produced as evidence, because it was shown, that they 
were delivered up to plaintiff. The cash book, which is placed 
on file by the plaintiff himself, shows, that at different per- 
iods the accounts were balanced, and yet there is no evi- 
dence that the plaintiff ever complained of any incorrectness 
in his accounts, until after this controversy arose. So, in 
reference to the debts for which these notes were given. 
Long after they were executed, the plaintiff was trying to 
borrow money to pay off all his outstanding obligations, and 
when enumerating his indebtedness, he placed the notes due 
the defendants among his liabilities: It would not be profit- 
able to attempt a detailed examination of this testimony. 
We have looked through this voluminous record and are of 
the opinion that the evidence greatly preponderatcs on the 
sile of the defendants, and fully sustains the decree of the 


z 


courts. The plaintiff limself was the principal witness on 
his side of the case, and he is corroborated, it is true, by some 
other evidence, which is incidental and inconclusive. But 
the evidence on the part of the defendants is so decisive and 
overwhelming against him, that, where all the witnesses, so far 


as we know, are equally credible, there can be ne rocm left for 
































This was almost precisely the testimony that was 
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doubt. The plaintiff seems to have been aman of large prop. 
erty, but deeply involved and constantly borrowing money 
to meet pressing embarrassments, with no yery systematic 
manner of keeping his accounts, and not knowing with much 
exactness his real pecuniary condition. 

For years he had dealings with defendants, and they as- 
sisted him in raising money. He might have supposed that 
he deposited more with them, and paid them more on claims 
they held against him than their books showed; but on the 
trial he certainly failed to satisfactorily prove it. 

I am of the opinion the judgment should be affirmed. 
Judge Vories having been of counsel, did not sit; the other 
judges concur.* 





i) 


James Farra, ef a/., Appellants vs. Wittiam Quiety, Res 
pondent. 


1. Homestead bought,after indebtedness accrued.with proceeds of former homestead. 
—Uncder a proper construction of the Homestead Act, (Wagn. Stat., 698, 22 7, 
8, 9,) a homestead purchased with the housekeeper’s meansis notexempt from 
being taken for a debt contracted before its purchase and ‘the filing of the cecd 
for it, unless such homestead is acquired by a sale of a previous one. I: is 
immaterial whether the homestead was acquired directly or indirectly from the 
former homestead; but it must be procured with the proceeds derived from 
the sale of the homestead proper and not other land owned in connection with 


the homestead tract. 
<Ippeal from Linn Circuit Court. 
2. W. Mullins, for Appellants. 
G. D. Burgess, for Respondent. 
Navron, Judge, delivered the opinion of the court. 
This was an action of ejectment, to recover about §1 acres 


of land in Linn county. The plaintiff bonght the land at 
sheriff's sale and got a deed for it. The judgment under 
*[In this case,a motion fora re-hearing was made and overruled, but no further 


opinion given.—Rep.] 
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which the sale was made, was rendered the 16th of June, 1872, 
on a note executed by defendant on the first day of Sept., 1869. 
The defendant relied on the protection of the statute concern- 
ing homesteads, and the only question in the case arises on 
this point. 

The facts seem to be undisputed. At and prior to the exe- 
ention of the note of Sept., 1869, defendant lived in Sullivan 
county, on a tract of tand containing about 484 acres, which 
he had purchased from one Calhoun, and worth about $2,500. 
The defendant, during the year 1869, traded off about 200 
acres of this tract in Sullivan county for 47 acres of Jand in 
Indiana and a note for $600, still retaining his homestead in 
Sillivan county, Afterwards, and perhaps in the same year, 
he exchanged this place in Sullivan county for a tract of 60 
acres in Linn county, owned by one Hendereon, and in the 
Spring of the year 1870, moved on to this Henderson place, 
with his family, and occupied it during thisseason. Before this 
he had traded off his Indiana land for a tract of land in Mer- 
cer county, Mo., containing about 890 acres, and finally with 
this Mercer county land and the note for $600, obtained in the 
Indiana trade, he bought the place on which he was living 
with his family when the execution was levied. He still 
retained the Henderson plaee, on which his son lived, after 
he moved to the place in controversy, called the Wells place. 

Upon these facts the court declared the law to be “that if 
the court believes from the evidence that defendant was the 
head of a family with whom he resided in Sullivan county, 
Mo., and at that time owned a tract of land which he oceu- 
pied as a homestead, at and prior to the execution of the note 
upon which the judgment was rendered under which plain- 
tiffs claim title to the premises here sued for; and that he 
acquired the premises in controversy by means of the sale or 
exchange of the Sullivan county land and was occupying the 
same with his family asa homestead, at the commencement 
of this suit, it is bound to find for the defendant, provided, it 
further believes that the premises here sued for do not contain 
a greater number of acres than 160, and are not of greater 
value than the sum of fifteen hundred dollars.” 
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The plaintiffs asked an instruction which was refused, to 
the effect that: “Although the court finds that on Ist Sep- 
tember. 1869, when the note was given by the defendant to 
plaintiffs, upon whieh plaintiffs recovered the judgment reci- 





ted in the sheriff's deed, the defendant was residing on a 
farm in Sullivan county, containing upwards of 400 acres, 
purchased of Sam. P. Calhoun, and upon which there was still 
owing by defendant to said Calhoun, on account of the pur- 
chaise money, about $1,000; and that after said 1st day 
of September, 1869, defendant traded 200 acres of said land 
for 47 acres of land in the State of Indiana and a note for 
$6500, and that defendant after this last trade sold and 
exchanged the remainder of his land in Sullivan county, 
be.ng 200 acres and over, to one Henderson for 60 acres of 
land in Linn county, which was conveyed to defendant by 
said Henderson ; and that defendant moved to and oeeupied 
with his family the land so obtained from Henderson tor sev- 
eral months before purchasing the land in controversy, and 
has not sold the same. and that defendant traded the Indiana 
lind and the $600 note before mentioned for about 390 acres 
of land in Mercer county, and that while defendant was occu- 
pying with his family the land he had obtained from said 
I{enderson, said defendant exchanged his said Mercer county 
land and the note for $600 to one E. P. Wells, for the premi- 
ses now in question, and that defendant moved with his fam- 
ily from the Henderson place to the one now in controversy, 
tien defendant cannot hold said premises now in question as 
against the plaintiffs under the homestead law.” 

This instruction or Geclaration of law was refused and the 
eourt found for defendant, and entered judgment accordingly. 

The 7th section of the homestead law declares “such home- 
sterd shall be subject to attachment and levy of execution 
upon all causes of action existing at the time of the acquiring 


such homestead, except as herein otherwise provided ; and for 





this purpose, such time shall be the date of the filing inthe 


proper office for the records of deeds, the deed of such home- 


stead, and (in case of existing debts) such homestead shill not 
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be subject to attachment or levy of execution upon any liabil- 
ity hereafter created.” 

Section 8, “Whenever such lousekeeper or head of a fam- 
ily shall acquire another homestead in the manner provided 
in section 7 of this chapter, the prior homestead shall there- 
upon be liable for his debts, but such other homestead siiall 
not be liable for causes of action against him to which such 
prior homestead would not have been liable: Provided, that 
such other homestead shall have been acquired with the con- 
sideration derived from the sale or other disposition of such 
prior homestead, or with other means not derived from the 
property of such housekeeper or head of a family.” 

The phraseology of these sections is singularly unhappy, but 
I conjecture that the meaning is, that a homestead is not 
exempt from being taken for a debt contracted before its pur- 
enase and the filing of the deed for it, unless such homestead 
is acquired by a sale of a previous one, and so the court below 
seems to have understood it; but the court seems to have 
thought that because a part of the Sullivan county tract on 
which defendant had a homestead in 1869 and before, consti- 
tuted the original source from which the means were derived 
to buy the Wells place in Linn county, the latter was therefore 
exempt. But the Sullivan county tract on which defendant 
lived, though it embraced his homestead, was a large tract of 
over 400 acres, and after selling 200 of it, or exchanging it for 
Jand in Indiana and a note, there was still left his homestead 
which the law exempted from execution—and this 200 acres, 
thus converted into Indiana land and a note, and subsequent! vy 
into a large tract in Mercer county, constituted the means of 
aequiring the land sued for. The homestead in Sullivan 
county was ultimately exchanged for the Henderson tract in 
Linn county, and so long as defendant lived there, this land 
was exempt from execution. . 

The case of Vogler vs. Montgomery. (54 Mo., 577) did not 
involve any question concerning the construction of sections 


7 and 8 of the homestead law. 
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It certainly makes no difference whether the homestead 
claimed to be exempt was acquired directly or indirectly from 
the sale of a former homestead ; but in this case the home- 
stead claimed was derived, indirectly, from the 200 acres of 
the tract on which defendant lived in Sullivan county, embrae- 
ing upwards of 400 acres, and therefore only exempt to the 
extent of 160 acres at farthest. Thedefendant still had over 
200 acres in Sullivan county, which was, to the extent of 160 
acres, his homestead ; and the subsequent sale of which had 
no connection whatever with the purchase of the land in ques- 
tion, 

Judgment reversed and cause remanded. The other judges 
concur, except Judge Sherwood, absent. 





Srare or Missovurt, Appellant, vs, B. B. Frazer, Respondent. 
I. State vs, Pinger, ante p. 243. 
Appeal from Buchanan Circuit Court. 
Jumes P. Thomas, tor Appellant. 
Allen H. Vories, tor Respondent. 
Wacner, Judge, delivered the opinion of the court. 


The defendant was a justice of the Buchanan County Court, 
and was indicted for voting for an appropriation not directed 
nor warranted by law. 

The court sustained a demurrer to the indictment. 

The case is essentially the same as that of the State vs. Pin- 
ger, decided at this term; and, for the reasons therein given, 
the judgment must be affirmed; the other judges concur- 
ring, except Judge Sherwood, who is absent. 
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Tue InTERNATIONAL Insurance Company, of New York, Res- 
pondent, vs. Cuartes W. Davenport, Joan SEVERANCE and 
Roperr Gunn, Appellants. 

1. Practice civil—Pleadings—Variance.—In suit by the “International Insur- 
ance Company, of New York,” on the bond given to the company by one of 
its agents, the recital in the bond, of plaintiff's name, as the “International 
Insurance Company of the City and State of New York,” was held an immute- 
rial variance. 


Appeal from Buchanan Circuit Court. 
Chandler §& Sherman, for Appellants. 
Allen H. Vories, for Respondent. 


Apams, Judge, delivered the opinion of the court. 


Pe ] 


This was an action on the bond of the defendant Daven- 
port, who had been appointed by the plaintiff as its agent ; 
and this bond was given conditioned that he would perform 
his duties as agent, ete. 

Davenport as agent received moneys belonging to the plain- 
tiff and failed to pay them over as required by his bond. 

The answer of the defendant admits the execution of the 
bond ; but denies that the plaintiff was a corporation as alleged 
in the petition. The answer also sets up payments, all of 
which were credited ; and a judgment taken for the balance. 

To prove the incorporation the defendant’s bond was read, 
which recites the name of plaintiff as “The International 
Insurance Company, of the City and State of New York.” 

The defendant objects that this is a variance which vitiates 
the bond. 

There seems to be no material variance in the two names. 
They are substantially the same. There seem to be no 
grounds at all for reversing this judgment. 

Judgment aflirmed. Judge Sherwood absent, and Judge 
Vories not sitting ; the other Judges concur. 
19—voL. LVII. 
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tay Country Plaintiff in Error, vs. Apam Barr, Defendant in 
Error. 

1, County Court—Settlement of accounts of delinquent clerk—Notice,ete.—The 
County Court cannot proceed under the stutute (Wagn. Stat., 412, 32 19, 20, 
e/ seq.) to settle the accounts of a delinquent clerk, after expiration of his term 
of office, in a summary manner without notice ; the statute applies only to per- 
sons in office. 

Notice of proceedings where law is silent.—Where the law is silent as respects 


te 


notive to a person whose interests are affected bya proceeding in court, notice 
s always implied, and he must be brought into court in some appropriate way 


before he will be bound. 
Error to Ray County Common Pleas. 
James L. Farris & J. Wand J. E. Black, for Plaintiff 


in Error. 
Waaner, Judge, delivered the opinion of the court. 


This was a proceeding originally instituted in the Ray 
County Court against the defendant who was formerly the 
clerk of the Cireuit Court for that county. 

The object of the proceeding was to recover from the 
defendant certain fines, forfeitures and costs which it was 
alleged he collected while he was in office and did not ac- 
count for. 

Without anv notice to the defendant, the County Court 
proceeded to adjust the amount and rendered judgment for 
the same. 

The defendant appeared at a subsequent term and moved 
to set aside the judgment, and dismiss the proceedings for 
various reasons; but the court overruled his motion, and he 
appealed to the Cirenit Court. 

The case was then transferred to the Court of Common 
Pleas for trial; and upon the hearing, a part of the defend- 
ant’s answer was regarded by all parties as a demurrer, and 
the same was sustained. From that decision plaintiff ap- 
pealed. 

The substance of the demurrer was: Ist—that the Connty 
Conrt had no jurisdiction of the cause; 2nd—that the de- 
ferndant was not clerk of the Circuit Court for the county at 
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the time of instituting the proceedings; and 8rd—that the 
defendant had no notice of the proceedings prior to the ad- 
justment made by the County Court. 

This proceeding was had under the statute (1 Wagn. Stat., 
412. §§ 19, 20, et seq.), in reference to county treasurers. 

The 19th section provides, that all collectors, sheriffs, mar- 
shals, clerks, constables, and other persons, chargeable with 
money belonging toany county, shall render their accounts to, 
and settle with, the County Court at each stated term thereof, 
paying to the county treasury any balance which may be due the 
county, take duplicate receipts therefor, and deposit one of 
the same with the clerk of the County Court, within five days 
thereafter. 

The 20th section declares, that if any person thus charge- 
able, shall neglect or refuse to render true accounts, or 
settle as aforesaid, the court shall adjust the account of such 
delinquent, according to the best information they can obtain, 
and ascertain the balance due the county. The subsequent 
sections relate to the power of the court to impose penalties 
on the defaulting officer. 

The main question is, whether the court can proceed in this 
summary manner against a person after he has gone out of 
office, and ceased to act in any official capacity. The language 
is, that all collectors, clerks, etc., shall render their accounts and 
settle with the County Court at stated periods. This would 
seem to mean that they must render their accounts and make 
their settlements whilst they are in oflice. They are then 
amenable to the jurisdiction of the court. No provision is 
made for giving any notice to the officer to whom the delin- 
quency is imputed. The law may have presumed that whilst 
he was in office, and doing business at the court house, where 
the courts were held, he would be sufticiently cognizant of 
all the proceedings affecting him. But no such presumption 
eould be indulged in, in the case of a person who was out 
of oftice, 

Where the law is silent as respects notice to a person 
Whose interest is affected by a proceeding in court, notice 
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will always be implied; and he must be brought in, in some 
appropriate way, before he will be bound. To give this stat- 
ute any other construction might produce great injuries to 
parties. A person, after he has gone out of office, may have 
removed from the county and even from the State; and in 
his absence and without his knowledge, the court, upon ex 
parte evidence, might find a large amount against him,when 
he had the means in his possession of showing that he owed 
nothing. But if he was not in court so as to make his de- 
fense, final judgment would go against him, and he would be 
remediless. 

The plain and natural reading of the statute applies only 
to persons in office, and as it provides for a proceeding entire- 
ly summary and ex parte, its construction will not be en- 
lurged and extended. 

My conclusion is, that after a person has ceased to be an 
ofticer, he is not liable to be proceeded against in this sum- 
mary manner; but that process must be served upon him be- 
fore the court ean acquire any jurisdiction. 

The judgment should therefore be aflirmed. The other 


judges concur, except Judge Sherwood, who is absent. 


Ronrsoucs. Moore & Co.. Appeilants, vs. Reep Brorners, 
Respondents. 


1. Justice of Peace—Snit on lease made hy partnership—Statement, what suf- 
ficient— Title of canse.—A written lease from one firm to another, although exe- 
cuted in their partnership namea, is a sufficient statement of the cause of ae- 
tion within the intent of the statute, in suit by the lessors against the lessees, 
before a justice of vie peace. In such suit, the cause being entitled of the 
firin names is error, but not such as to work dismissal. The title might be 
amended at any time before final jaigment in the Cireuit Court. (See Wagn. 
Stat., 849, 3 13.) 


~2ppeal from Caldwell Circuit Court. 
M. A. Low, for Appellants. 
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I. The lease filed with the justice was sufficient founda- 
tion for the cause of action. (Gillihan vs. Wren, 44 Mo., 


277.) 
L. C. Pace, for Respondents. 


I, The individual names of the different parties should 
have been sect out. (Revis vs. Lamme, 2 Mo., 207.) 


Apams, Judge, delivered the opinion of the court. 


This was an action on a written lease for rent commenced 
before a justice of the peace. The plaintiffs were the lessors 
and the defendants the lessees. Both parties signed the lease, 
which was not under seal, by their partnership name of 
“ Rohrbough, Moore & Co.,” and Reed Bros.” By the terms 
of the lease the rent was payable quarterly; and this suit 
was brouglit for a balance on the last quarter, and the lease 
was filed as the foundation of the action with the justice. 
The plaintiffs recovered a judgment before the justice and the 
defendants appealed to the Common Pleas Court of Caldwell 
County, and the case was taken by change of venue to the 
Circuit Court of Caldwell County. 

In the Circuit Court the defendants filed a motion to dis- 
miss the suit for the following reasons : 

“ 1st—Because no statement, bill of items or other papers 
were filed with the justice in this cause, upon which a valid 
judgment could be rendered, or setting forth sufficient facts 
to entitle plaintiffs to recover ; 
2nd—because Rohrbough, Moore & Co. against Reed Bros, 
not a sufficient statement of parties ; 
3rd.—because the names of the co-partners were not set 
out in full.” 

The court sustained this motion and the plaintiffs excepted, 
and before any entry was made of the order or judgment sus- 
taining the motion, the plaintiffs asked leave to amend their 
statement so as to set forth the names of the parties to the 
suit, which leave the conrt refused to grant, and the plaintiffs 


ae 
a 
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excepted; and the court therenpon entered judgment dis- 
missing the suit and the plaintiffs have appealed to this court. 

The written lease was certainly a sufficient statement of 
the cause of action.. As the lease was the proper foundation 
of the action, although executed in the partnership names of 
plaintiffs and defendants, it was the only paper necessary to 
be filed by the plaintiffs in commencing their suit. 

The title of the cause was improperly stated in the docket 
of the justice. It should have set forth the individual names 
of the parties, plaintiffs and defendants. But this error 
would not be sufficient to dismiss the suit. It might at any 
time before final judgment be amended. 

The motion was to dismiss becanse the statement or paper 
filed, did not set forth the individual names of the parties. 
As it was not necessary that any statement independent of 
the written lease should be filed, the court improperly sus- 
tained this motion. 

On appeals, all defects, errors or other imperfections in the 
proceedings of the justice must be disregarded, and the court 
must aliow them to be corrected and proceed to hear and de- 
termine the case anew. (2 Wagn. Stat.. 849.§ 13.) As all 
the parties were before the court, the only correction neces- 
sary to be made was to order the title of the cause to be en- 
tered on the record so as to set forth the individual names of 
the plaintiffs and defendants; and the court ought to have 
ordered this correction. 

The judgment must be reversed and the cause remanded ; 
Judge Sherwood absent; the other judges concur. 





Jorn Daxrsy, Appellant, vs. ALrrep Syurrer, Respondent. 


1. Limitations—Statute of, in suit for title to land.—In order to divest the title 
to land out of one owner and vest it in another, by reason of his adverse pos- 
session, that possession must be actual, visible, notorious and hostile, continue 
ons and uninterrupted, under a claim of title, for a period of ten years next 
preceding the commencement of the suit. 
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Appeal from De Kulb Circuit Court. 


S. G. Loring and Hall & Oliver, for Appellant. 


Strongs & Hedenburg, for Nespondent. 


Apams, Judge. delivered the opinion of the court. 


This was an action of cjectment for the south-west quarter 


of section ten, in township fifty-nine, of range thirty-two, in 
De Kalb county. 
Both parties claimed title from Charles H. Birch, to whom 


the patent from the United States was issued on the 28th day 
- of March, 1859, on a previous location which had been made 


in the name of Birch, as assignee of a military bounty land 


warrant. 


Before the issuance of the patent, Birch, by quit claim deed, 
conveyed the land to one Fay; and the defendant, by mesne 


conveyance, derived his paper title from Fay. 


Fay from Birch was never recorded. 


3irech died, leaving a widow and an infant child. 


The deed to 


This child 


afterwards died, leaving its mother as its only heir at law. 


Afterwards, in 1865, the mother of the child, for a valuable 
consideration, conveyed the Jand in fee to the plaintiff. 
The plaintiff claims that he made his purchase without any 
notice of the unrecorded deed from Charles C. Birch to Fay. 
This question of notice was not contested upon the trial 
at least, that point is not raised here by the defendant. He 
rests his defense upon the statute of limitations. 
The case was submitted to the court for trial, neither party 
requiring a jury. 
The defendant gave evidence tending to show that Fay, 
the purchaser from Birch, took possession under his deed ; 
and that this possession was continued for more than ten 
years in the subsequent purchasers, down to the defendant, 
who held the possession at the commencement of this suit. 


This possession was adverse, open and notorious. 
b 


During 


the war the fences were burned, and one or more years no 


crops were raised ; but the dwelling house remained, and was 
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elaimed to be under the control of the parties under whom the 
defendant claims, or their agents. 

The plaintiff gave evidence tending to show that the pos- 
session during the running of the statute of limitations was 
broken in some years, by reason of no crops being raised, and 
no actual tenant being on the land. 

At the instance of the plaintiff, the court declared the law 
as follows: 

“The court declares the Jaw to be, that in order to divest 
the title to the land, in plaintiffs petition mentioned, out of 
the plaintiff and vest it in the defendant, by reason of his ad- 
verse possession, that possession must be actual, visible, no- . 
torious and hostile, continuous and uninterrupted, under a 
claim of title, for a period of ten years next preceding the 
commencement of this suit.” 

The court gave the following declarations at the instance 
of the defendant, to which the plaintiff excepted. 2. “The 
court declares the law to be, that the evidence in this ease 
showing that neither the plaintiff nor any one under whom 
he claims was seized or possessed of the premises mentioned 
in the petition, within ten years next before the beginning 
of this suit, the plaintiff cannot recover. 3. That if it appears 
fron the evidence that the defendant and those under whom 
he claims had been in the actual, open and continuous pos- 
session Of the premises in question, under claim and color of 
title, for ten years next before the beginning of this suit, then 
the defendant's title to the premises is superior to the plain- 
tiff’s alleged title.” 

The first instrnetion asked by the defendant was a demur- 
rer to the plaintiff's case, which was refused, and need not be 
set forth. 

Other declarations of law were asked by the plaintiff and 
refused by the court; but it is unnecessary to recite them, as 
the whole case was covered by the declarations on both sides, 
above copied. 

The court found for the defendant, and the plaintiff filed 
a motion for a new trial, which was overruled, and he has 


appealed to this court. 
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The evidence was sufficient to justify the finding of the 
court; and the only material question here grows out of the 
instructions given forthe defendant; and in regard to those, 
the one numbered 2, presents the only difficulty in the case. 
That instruction is undoubtedly subject to criticism; and if 
the case had been submitted to a jury, it might have misled 
them, as it is capable of two interpretations. In one view it 
seeins to assume the facts to be proven as true; and in that 
light it might be looked upon as taking the case from the 
jury. But, on the other hand, it may be construed to mean 
that, if the facts are found to be as stated in the instructions, 
the finding must be for the defendant. This was no doubt 
the light in which it was looked at by the court ; and, there- 
fore, the error, if any, in giving this declaration, is not suffi- 
cient to justify a reversal. 

The other instructions, taken together, are entirely unobjec- 
tionable. Under this view, the judgment was for the right 
party. 

The judgment is affirmed. Judge Sherwood avsent; the 
other judges coneur. 





Ovip H. Corsty and Anperson B. Everett. Plaintiffs in Error, 
vs. Trmorny R. Date and James H. Date, Defendants in 
Error. 


1. Land containing spring of water—Dedication of.—The first part of a certain 
paper bound the proprietors of a tract of land adjoining the town of Liberty. 
to allow the citizens of that place “ the free privilege of drinking water,” out 
of a spring embraced in the tract. The latter part reserves the special site 
about the spring from sale, for the benefit of the,citizens ; but the proprietors 
were allowed. to make any use of the spring which would not * prevent the citi- 
zens of said town from using it.” 

Held, that the proper intent of the instrument was to dedicate the spring to the 
citizens of Liberty, not merely for drinking purposes, but for any other use 

provided its capacity was not diminished for drinking purposes. 
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Error to Clay Circuit Court. 
Sam’l Hardwick and Henry Smith, for Plaintiffs in Error. 
D. C. Allen, for Defendants in Error. 
Napton, Judge, delivered the opinion of the court. 


This action was brought in 1872, to recover damages 
against the defendants for using the water of a spring, alleged 
to belong to the plaintiffs, for manufacturing purposes. 

The petition avers, that on the 9th of March, 1866, the 
plaintiffs were owners in fee of a certain lot of ground in the 
town or city of Liberty, which included what is called the 
“ Big Spring ;” that they owned the quarter acre of ground 
and the spring situated on it, by regular chain of title, ex- 
cepting that the citizens of Liberty had acquired from the 
original proprietors the right to procure and use drinking wa- 
ter from said spring; that on said 9th of March, defendants 
wrongfully, and with force, and against the consent of plain- 
tiffs, entered upon said land and commenced using water 
from said spring for manufacturing purposes, until the 30th 
of March, 1867. The petition then alleged damages to the 
amount of $111.11, and asks a judgment for the same. 

The answer contains a general denial of the allegations of 
the petition relating to ownership, and then sets up specially, 
that on the first of April, 1822, Angus L. Langham and Duff 
Green were owners of the quarter acre and the spring there- 
on, and by their deed dated on that day. granted the said 
quarter acre and spring thereon to the citizens of the town 
(now city) of Liberty, in fee simple; and that during the time 
mentioned in said petition, the citizens of Liberty were, and 
still are, the owners in fee of said land and the spring thereon ; 
and during that time the defendants lawfully entered upon 
said quarter acre and used the water of said spring for manufac- 
turing purposes, at the mills in the original bounds of the 
town of Liberty, known as the Valley Mills; and that in 
doing so they did not interfere with plaintiff's use of the 
same, nor of that of the citizens of Liberty. 
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There was a replication filed, denying such a deed to the 
citizens of Liberty as this defendants set up. 

On the trial, this paper referred to in the pleadings was read ; 
and as the case turns chiefly on its construction it is here in- 
serted : 

“Know all men by these presents, that I, Angus Lewis 
Langham, of the county of St. Louis and State of Missouri, 
and Duff Green, of the county of Chariton and State afore- 
said, do bind ourselves, our heirs and assigns firmly in the 
sum of one thousand dollars, to the commissioners of Clay 
county, that we will give the citizens of the town of Liberty 
free privilege of drinking water out of a spring that is on 
a New Madrid location, which is located on the south-east 
quarter of section seven, in range thirty-one, and township 
fifty-one, and on part of the north-west quarter of section 
eight in the same range and township. It is expressly under- 
stood that there is one quarter of an acre, together, including 
the big spring that is on the south-east quarter of section 
seven in the above mentioned range and township, to be re- 
served by the proprietors free from sale, for the use and bene- 
fit of the citizens of said town of Liberty—but it is also un- 
derstood that the commissioners of said county are not to 
prevent the proprietors of (stc.) making any use of said spring 
that they may want, so as it does not prevent the citizens of 
said town from using water. As witness we hereunto set our 
hands and seals this Ist day of April, 1822. 

— Martin Parmer, 
SEAL Agent in fact for 
a—~ Aneus Lewis Lanenam and Durr Green. 

Attest, Tuomas OFrFicrer, 

Suvupack ALLEN. 

The plaintiffs then offered a chain of title from Green to 
them, for the quarter acre on which the spring was located, 
and other land adjoining. To all these deeds the same specific 
objections were made, and the court excluded them. These 
objections were, in substance, that they contradicted the grant 
fron Langham and Green, or rather, were inconsistent 
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with that paper; that Langham and Green could convey no 
title to any one of said quarter acre, after their deed to the 
cominissioners of Clay county; that they could have no as- 
signees in regard to said land and spring; that they became 
at all events trustees for the inhabitants of the town of Lib- 
erty, subject to the uses declared in that paper; and finally, 
that the water of a spring was running water, and that no 
property could be acquired in running water, and that no 
action could be maintained for using it. These objéctions 
were sustained by the court. 

The plaintiffs then offered to show that they had ocenpied 
said property, actually and adversely, for more than ten years 
before the institution of this suit; but this was excluded by 
the court, on the ground that the petition set up-no title by 
occupancy for a period sufficient to give them a title unde: 
the statute of limitations. 

The plaintiffs then proposed to prove the value of the wa- 
ter used, and the amount of damage resulting from such use, 
but as the court held that they had no case, this evidence was 
of course excluded. And thereupon, the court gave judg. 
ment for defendants. 

There were the usual motions for new trial and in arrest: 
and the usual exceptions taken, without which we could not 
consider the case. 

It is obvious that the merits of the case depend on the con- 
struction of the paper signed by the agent of Langham and 
Green. There is no plausibility in the construction claimed, 
that it was a conveyance in fee simple to the commissioners 
of the quarter acre and the spring. It was at most a dedica- 
tion of the spring to the citizens of Liberty, for drinking pur- 
poses. Probably in 1822, when this privilege was conceded, 
no doubt with a view to effect a sale of the New Madrid 
claim, which the grantors owned, any use of the spring water 
for manufacturing purposes was not thonght of by either 
party. 

The first part of the paper called a deed, and we may so 
consider it, binds the proprietors to allow the citizens of 


























AUGUST TERM, 1874. 





«+ Corbin v. Dale. 





Liberty the “free privilege of drinking water” out of the 
spring. The latter part reserves the quarter acre on which 
the spring is from sale, for the benefit of the citizens of the 
town of Liberty ; but the proprietors are allowed to make 
any use of said spring which will not “prevent the citizens 
of said town from using it.” 

Did the original owners of this spring intend to dedicate 
it to the citizens of Liberty as a fountain of water to which 
they could always resort for drinking purposes only ; or did 
they mean that the citizens could use it for any purpose, pro- 
vided its capacity was not diminished for drinking purposes? 
I think the latter is the fair interpretation, and that it matters 
not to what use the water is applied, if a citizen of Liberty so 
uses it as not to impair its capacity tosupply drinking water. 

It is said by Blackstone, in his description of the origin of 
property, that there are some few things, which, notwith- 
standing the general introduction and continuance of prop- 
erty, must still unavoidably remain in common, being such 
wherein nothing but an usufructuary property is capable of 
being had; and therefore they still belong to the first ocen- 
pant, during the time he holds possession of them, and no 
longer. “Such among others, are the elements of light and 
water, which a man may occupy by means of his windows, 
his gardens, his mills and other conveniences, * * * all these 
things, so long as they remain in possession, every man has a 
right to enjov without disturbance, but if the use of them is 
voluntarily abandoned, they return to the common stock, and 
any man has an equal right to seize and enjoy them after- - 
wards.” 

And so Mr. Justice Holroyd in Williams vs. Morland, (2 
Barn. & Cress., 913) observes, that * running water is not in 
its nature private property. At least it is private property 
no longer than it remains on the soil of the person claiming 
it. Before it came there it clearly was not his property. It 
may perhaps become quasé the property of another before it 
comes upon his premises, by reason of his having appropri- 
ated to himself the use of the water accustomed to flow 
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through his lands, before any other person has acquired a 
prior right to it.” And Mr. Justice Bayley in the same case 
says: “ Flowing water is originally pudlict juris. So soon as 
it is appropriated by an individual, his right is co-extensive 
with the beneficial use to which he appropriates it. Subject 
to that right all the rest of the water remains publicd juris.” 

These declarations are not at all inconsistent with Cliancellor 
Kent’s observations in Gardner vs. The Village of Newburgh, 
that, “a right to a stream of water is as sacred as the right to 
the soil over which it flows. It isa part of the freehold of 
which no man can be deprived but by lawful judgment of his 
peers or by due process of law ;” and he says again, “it is a 
clear principle in law, that the owner of land is entitled to 
the use ofa stream of water which has been accustomed to 
flow through it, and the Jaw gives him ample remedy for the 
violation of this right. To divert or obstruct a water course 
is a private nuisance.” 

These general principles in regard to property in water are 
not disputed, The ownership of a piece of ground on which 
there is a spring, would of course carry with it the ownership 
of the spring, and of the outlet or branch conveying the water 
from the spring, so far as it is on the land of the owner of 
the spring. And insuch case no stranger would have the right 
to the use of the spring or branch, without consent of the 
owner, since such use could not be had except by a trespase 
on the owner’s land. 

This case seems to have been determined on the question 
of ownership of the quarter acre on which the spring is lo- 
eated, and the court must have decided, either that Langham 
and Green’s grant or deed of April i, 1522, was a conveyance 
in fee simple of the quarter acre to the town of Liberty, or 
to the commissioners who located it; or (which is most likely) 
that this reservation in this deed of the quarter acre from 
sale, precluded the proprietors of the New Madrid location 
from conveying this quarter acre to any one, and theretore 
the chain of title from Langham and Green down to plain- 
tiffs, was not allowed to be read in evidence. 
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We see no plausible ground for the first position. The pa- 
per was not a conveyance of any land to the town of Liberty 
or the commissioners. Assuming, however, that it was a re- 
servation of the quarter acre from sale, it is difficult to see 
how a breach of such reservation, by converance of the entire 
tract, could be complained of. The grantees would occupy 
the same position as to this quarter acre, which the grantors 
did. They would take the land subject to the easement, 
whatever it was. The title papers from Langham and Green 
should have been admitted. 

The effect of the deed of Langham and Green, in 1822. in 
regard to this spring, is the real point which ultimately must 
determine the merits of this case. There can be no question 
that this deed operated to dedicate this spring to the citizens 
of Liberty for drinking water. 

The real question is, whether they may not use it also, as 
the proprietors may, for other purposes, provided such use 
does not impair its capacity to supply the demand for drink- 
ing. 

There are no facts disclosed in this record which fur- 
nish any explanation of the manner in which defendant’s 
mill was supplied with water; whether it was brought di- 
rectly from the spring or from the spring branch, or whether 
its use in this respect, tended to impair its use for drinking 
purposes, 

The case was obviously decided on the question of owner- 
ship of the quarter acre on which the spring is situated ; and, 
as the plaintiffs were held to have no ownership of this land. 
they had of course no right to complain about the use of the 
water on it. 

The proprietors undoubtedly retained the right to use the 
spring in any way they pleased, that would not impair the 
capacity of the spring to furnish drinking water to the citi- 
zens of Liberty. It was a primary object in the deed to the 
commissioners to assure them of a full supply of water in 
their town, proposed to be the county seat, and that the citi- 
zens should have the free use of it. 
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In the first part of this dedication, they speak only of water 
for drinking purposes ; in the latter pert, it is referred to as 
for the use of the town, generally, without specifying its pur- 
pose. No use, either by the citizens or the proprietors, was 
allowed which would impair the capacity of the spring to 
furnish drinking water. This is clear. Whither its use for 
manufacturing purposes would affect this capacity or not, does 
not appear. 

The defendants could have no right to trespass on the land 
of plaintiffs to get a supply of water for their mill. Whether 
they did so or not, does not appear in this case. It is so al- 
leged in the petition; but the court decided the case on the 
ground that the town of Liberty owned the land on which 
the spring is located. 

We shall reverse the judgment, to let in the title of plain- 
tiffs, and ascertain on what grounds the defendants claim 
the right to use the water in their mill, and how they have 
exercised it. 





° 


Wittiam Groves, Respondent, vs. Tae Kansas Crry, St. Jo- 
sepu & Councit Dicrrs, Ramtroap Company, Appellant. 

1. Ruilroads—Contractors— Teamsters, ete.—Construction of Sialute.—The stat- 
ute making railroads amenable to laborers for work done under the employ- 
ment of contractors (Wagn. Stat., 302, 3 10), does not include persons who 
furnish wagens and drivers, to haul or deliver material in the construction of 
the road. (See on this stbject Sess. Acts 1873, p. 61.) 


Appeal from Andrew Circuit Court. 
Stringfellow, and Hall & Oliver, tor Appellant. 
2. J. Harlan, for Respondent. 

Vortes, Judge, delivered the opinion of the court. 


This action was brought under the provisions of the tenth 
section of the laws of this State concerning railroad compa- 
nies, for work and labor charged to have been performed by 
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plaintiff and his hands and teams, in constructing a portion 
of defendant’s railroad, under an employment by parties who 
had contracted with the defendant to construct certain parts 
of said railroad. 

The plaintiff's petition was as follows: Plaintiff states that 
the defendant owes him seventy-seven dollars, for twenty-two 
days works with two hands and two wagons, and two horses 
to each wagon, in hauling rock from the stone quarry to the 
branch road of said defendant, in course of construction from 
Amazonia to Savannah, Andrew county Missouri; and for 
work done in and about the stone quarry, and in and about 
said branch road of defendant, all of which work was done 
during the month of October, A. D., 1872, and from the first 
to the sixteenth days thereof, and for which work plaintiff 
was to receive seven dollars per day, a bill of particulars of 
which is herewith filed. 

Plaintiff further states that such work was done at the 
especial instance and request of Messrs. Parker and Wills and 
one Robley, contractors for building said branch railroad of 
said defendant, and under the superintendence of John Neth- 
ercutt, foreman for said Parker and Wills, and said Robley, 
between the first and sixteenth days of October, A. D. 1872. 

It is further charged that the plaintiff had given the de- 
fendant notice of his claim or demand, and that no part of 





the same had been paid, ete., and prays for judgment. There 
is no question made in the case as to the sufficiency of the no- 
tice as alleged in the petition. The bill of items filed with 
the petition is simply an account for twenty-two days work 
with two hands, two wagons and two horses to each wagon, 
between the first and sixteenth days of October, 1872,— 
amount. seventy-seven dollars. 

The defendant’s answer is a denial of the facts stated in 
the petition. The trial was had before the court without the 
intervention of a jury. The plaintiff offered evidence tending 
to prove the allegations of the petition. The defendant offered 
no evidence. At the close of the evidence the defendant 
asked the court to declare the law to be as follows: 
26—voL. LVI. 
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“That if the court, sitting as a jury, find forthe plaintiff, it 
will only find the amount due him from Parker and Wills, 
for his own manual labor.” 2nd. “The plaintiff cannot re- 
cover in this action-against defendant, for services rendered 
bv laborers hired by him, or for teams hired by him with or 
without personal service.” These declarations of law were 
refused by the court, to which ruling of the court the defend- 
ant excepted. 

The court then on its own motion declared the law to be, 
“that plaintiff cannot recover in this action against the de- 
fendant for the services rendered by laborers hired by him, 
or for teams furnished by him with or without personal ser- 
vice; but the plaintiff can recover for labor performed by 
himself and his hired hands, with his teams in the construc- 
tion of the road,” 

To this declaration of law given by the court, the defend- 
ant objected ; its objection being overruled, it excepted. A 
judgment was rendered by the court in favor of the plain- 
tiff, and after ineffectual motions made by the defendant for 
a new trial, and in arrest of judgment, it appealed to this 
court. 

The only question in this case grows out of the action of 
the court, in giving and in refusing declarations of law asked 
for by the defendant, and given by the court on its own mo- 
tion. ‘The proper decision of this question depends entirely 
on the proper construction of the tenth section of the stat- 
ute of this State concerning “Railroad Companies.” (Wagn. 
Stat., 302.) That section provides that, ‘‘as often as any con- 
tractor for the construction of any part of a railroad which is 
in progress of construction, shall be indebted to any laborer 
for thirty days or any less number of days labor performed 
in constructing said road, such laborer may give notice of 
such indebtedness to said company in the manner herein pro- 
vided, and said company shall thereupon become liable to 
pay such laborer the amount so due him for such labor, and 
an action may be maintained against said company therefor. 
Such notice shall be given by said laborer, to said company, 
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within twenty days after the performance of the number of 
days labor for which the claim is made,” ete. 

In the case of Mooney vs. Hann. & St. Joseph, Railroad 
Company, (28 Mo., 570,) although the exact point in the pres- 
ent case was not in issue, the court incidentally gave a con- 
struction to the section of the statute before referred to. The 
question in that case was, as to whether justices of the peace 
had jurisdiction of causes of action prosecuted against rai)- 
road companies, under the provisions of the statute. The 
learned judge delivering the opinion of the court in that 
ease, in the discussion of the question involved, uses this lan- 
guage; “The amount authorized to be sued for, will not in 
any case exceed the jurisdiction of justices of the peace,and 
in a large majority of cases will hardly exceed half the sum 
fixed on as the limit of that jurisdiction. A speedy settle- 
ment is also within the contemplation of the act. Only thirty 
days wages of a common railroad laborer can be eued for, 
and only twenty days are allowed within which to notify the 
company or its agent, and the suit must be commenced with- 
in thirty days after notice. * * * * * If a day laborer 
on a railroad, is compelled to go to the Circuit Court to re- 
cover a few days wages, the necessary expenses of the litiga- 
tion will exceed the amount of his recovery; and such a 
remedy as this is delusive.” 

While the point involved in the present case is not the 
exact point involved in that, yet the decision of that case 
seems to have been toa great extent predicated on the con- 
struction of the statute as above set forth. We think that 
the construction of the statute there indicated is the proper 
one; it conforms with the natural and ordinary acceptation 
of the language used in the act, and thisis the rule we are 
required to adopt in the construction of statutes. (2 Wagn. 
Stat., p. 887, § 6). 

The language of the statute is, “as often as any contractor, 
etc., shall be indebted to any laborer for thirty or any less 
number of days labor performed, ete., by such laborer, ete.” 
The ordinary and usual construction of this language would 
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clearly indicate that the legislature intended to afford some 
protection to the ordinary day laborer, who performs labor on 
a railroad for a contractor with the railroad company for 
‘the construction of some part of the road. The ordinary 
construction of the language could not be made to include 
those who furnished teams and wagons, and drivers hired by 
them to haul and deliver stone or other material, in the con- 
struction of the road. Such a one is not a day laborer, who 
performs day labor or performs labor by the day. 

The protection of the statute was intended for these poor 
laborers who are dependent upon their own daily manual la- 
hor for their support, against the fraud or insolvency of ir- 
responsible contractors, who travel from one road to another, 
and take contracts to construct portions of railroads for rail- 
road companies. 

In the State of New York, where they have a similar stat- 
ute, the courts have given the statute that construction, (46 
N. Y., 551,) and we believe that the construction there given 
is in conformity to the intention of the legislature. It is true 
that in the State of Vermont, the courts seem to have taken 
a different view in reference to the construction of a similar 
law; but we think that the construction given by the court 
in New York, and by our own court, in the case before refer- 
red to, is the proper construction ; and we are better satisfied 
with this construction from the fact that the legislature, in 
1873, passed an amendatory act which seems to have been 
among other things, intended to provide for just such cases, 
and for the protection of just such work and labor, as that 
sued for by the plaintiff in this case. (Acts of 1873, p. 61.) 

It follows that the declaration of law given’ by tle court 
in this case was improper. The judgment will, therefore, be 
reversed and the case remanded. Judge Sherwood is absent, 
the other judges concur. 
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Joun Griespy, Appellant, vs. J. R. Futterton, Respondent. 


1. Practice, civil—Justructions calculated to mislead, ete.—An instruction having 
no application to the case and calculated to mislead the jury, should be re- 
fused. 

2. Contracts—Adjoining proprietors—Payment for strip of land and fence—Pre- 
sumption as to agreements for.—Whiere one adjoining proprietor pays another 
for the use of a strip of land and division fence up to a specified time, and con- 
tinues to use them afterwards, the law will, without any express agreement 
to that effect, presume a promise to pay for such further use, at least what they 
are reasonably worth. 


Appeal from Nodaway Circuit Court. 
Johnstone § Jackson, for Appellant. 
W. I. Johnson, Dawson §& Edwards, for Respondent. 
Vortgs, Judge, delivered the opinion of the court. 


The action was commenced before a justice of the peace, 
and afterwards appealed to the Nodaway Cireuit Court. 

The statement of the plaintiff’s cause of action, filed before 
the justice, was as follows; “ that heretofore, to-wit: on the 
Ist day of March, 1869, he was, and still is the owner of a 
fence of the length of one-half mile, and was and still is the 
owner of, and in possession of the land on the north side of 
said fence, and also of a strip of land, about 14 feet wide on 
the south side of, and lying along the whole length of said 
fence; that the defendant was, on said day, and still is the 
owner and in possession of a tract of land lying on the south 
side of, and adjoining plaintiff's said strip above mentioned ; 
and that on or about the said first dav of March, 1869, the 
defendant, being desirous of inclosing his said tract for the 
purpose of cultivating the same, then requested the plaintiff to 
permit him, the said defendant, to build his fence across plain- 
tiff’s said strip, above mentioned, at and along the east and west 
ends thereof, and join his, defendant’s fénces to plaintiffs 
said fence, and thereby save to the said defendant the time, 
trouble and expense of building a tence along the whole 
length of the northern boundary of his, defendant’s said land. 
And defendant then and there promised plaintiff if he would 
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grant him the privilege of using his said fence as above stated, 
he would pay plaintiff what the use of the same was reason- 
ably worth ; whereupon, plaintiff, in consideration of defend- 
ant’s promise, then and there agreed to and did permit the 
said defendant to join his fence to plaintifi’s said fence, and 
to use the same together with the strip of land belonging to 
plaintiff, aforesaid. 

Plaintiff now avers that the defendant has used his said 
fence and said strip of land ever since the date above men- 
tioned; that the use of said fence and said strip of land is 
reasonably worth the sum of eighty dollars; that about the 
Ist day of June, 1870, the defendant paid plaintiff on said 
contract the sum of thirty dollars, leaving a balance due 
plaintiff of fifty dollars, for which he asks judgment. 

The cause of action was tried before a justice where 
the plaintiff recovered a judgment from which the defendant 
appealed to the Nodaway Circuit Court. The ease was tried 
in the Nodaway Cireuit Court before a jury where the fol- 
lowing facts appeared in evidence: 

The plaintiff and defendant were the owners of adjoining 
tracts of land in Nodaway County in this State. the defend- 
ant’s land being sitnate immediately south of the land of 
plaintiff. A large portion of plaintiffs land was fenced; the 
fence along the south side of his land being about one-half 
mile long and had been erected so as to leave a strip of plain- 
tiff’s land about fourteen feet wide along the entire south line 
of his land, outside of his fence, so as to leave a road or pass- 
way between the land of plaintiff and defendant, and thereby 
prevent the necessity of opening a road through plaintifi’s 
furm for the convenience of the neighborhood. In February 
or March of the year 1869, the defendant was about to fence 
a quarter section of his land, lying immediately south of, and 
adjoining the land of the plaintiff, and applied to the plain- 
tiff for permission to adjoin his fences running on the east 
and west lines of the land about to be fenced. to the fence of 
the plaintiff, and thus to extend the east and west fences in- 
closing the defendant’s land across the strip of 14 feet wide, 
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outside of plaintiff's fence, and use the said fence of plaintiff 
for the purpose of inclosing the defendant’s land on the north, 
The plaintiff agreed to let the defendant run his fence across 
said strip and join them to plaintif?s fence, provided the de- 
fendant would erect gates at the east and west end of said 
strip, where the fences would cross the same, so that persons 
traveling the road-way could pass through. The defendant 
erected his fences and gates and joined the fences to plainti4’s 
fence in conformity to this permission or agreement of plain- 
tiff. Afterwards, in the Spring, or late in the Winter of 
1870, plaintiff proposed to defendant to have a settlement 
with him about the fence, and proposed to defendant, that 
defendant should pay him twenty per cent. on the cost of the 
fence for the privilege of joining his fence thereto, and the 
use of the same, or that he should pay plaintiff half the cost 
of the fence. Defendant first stated that he thought that 
matter was settled; but that he would see to the matter. 
Plaintiff testifies that he promised to accept one or the other 
of these propositions, while defendant testifies that he did not 
agree to accept either of them. 

Nothing further was said or done in the matter for some 
months, when plaintiff brought suit against the defendant 
for the use of the fence and for the privilege of joining his 
fences thereto, in which suit he charged defendant what he con- 
sidered the value of the use of the fence and the strip of land 
which was fenced in defendant’s field. This suit was afterwards 
dismissed and the parties came to a settlement by which defend- 
ant paid plaintiff thirty dollars for the use of plaintiffs fence 
and said strip of land 14 feet wide from the time of the erection 
of the defendant’s fence. until the 9th day of November, 1870, 
which was several months after said settlement. The de- 
fendant failed to remove his fencing from plaintiff's land 
at the expiration of the time to which the payment was 
to extend, (the 9th November, 1870); but continued to use 
plaintiff's fence and the strip of ground as before. In April, 
1871, plaintiff demanded payment of defendant for the use of 
the fence and land and notified defendant if it was not paid, 
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that he would be sued. Defendant failed to pay, and con- 
tinued his fences as before, up to the commencement of the 
year 1873, when this suit was brought. Evidence was also 
given as to the value of the use of the fence. 

The foregoing facts appearing in evidence, the plaintiff 
asked the court to give several instructions which were re- 
fused; but they need not be noticed in the investigation of 
this case. 

The court on its own motion instructed the jury as follows: 

“1st. If you find from the evidence that the plaintiff and 
defendant own lands adjoining, and that the plaintiff made a 
fence on or near the line between the plaintiff's and defend- 
ant’s lands, and the fence constituted a division fence inclos- 
ing the field of the defendant, and the defendant agreed with 
the plaintiff to pay him for the use of said fence as a parti- 
tion fence, and for a strip of land of plaintiff in the field of 
defendant, but no specified sum was agreed upon as the value 
ot the use of said fence per year, you should find for the 
plaintiff so much as‘the use of said fence, up to the bringing 
of the suit was reasonably worth.” 

“9nd—But if you find that the plaintiff owned the fence be- 
tween the fields of plaintiffand defendant, and that defendant 
joined to such fence so as tomake it inclose his field and used 
it, as a partition fence in that way.but did notagree to pay plain- 
tiff for the use of said fence, you should find for the defendant. 
When a fence built by one person on the line of his land 
constitutes a partition fence, the law provides a way by which 
he may obtain payment for the one-half value of such fence, 
and also how the same shall be kept in repair, and how the 
injured party may obtain damages for neglect to keep the 
same in repair; but, in the absence of any contract between 
the parties in relation to such partition fence, by which one 
party agrees to pay the other for the same, or for the use of 
the same, he cannot recover, except as pointed out by the 
statute in relation to partition fences. Therefore, if you find 
from the evidence that the defendant agreed to pay the plain- 
tiff for the use of the land and fence, you should find for him 
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such sum as such use was reasonably worth. But if you do 
not find that the defendant agreed to pay for the use of such 
land and fence, vou should find for the defendant.” 

“ 3rd—If you find from the evidence that the defendant paid 
the plaintiff thirty dollars for the use of the fence, up to a given 
time, and that the plaintiff received the same in satisfaction 
for the use of said land and fence up to that time; and if 
you further find that the defendant has not promised or 
agreed to pay the plaintiff for the use of said Jand and fence, 
after such payment of the thirty dollars, you should find for 
defendant, because in such case the law does not imply, in 
the absence of any contract, an obligation on the defendant 
to continue to pay for the use of said fence.” 

The plaintiff objected to these instructions given by the 
court. His objections being overruled, he excepted and took 
a non-suit with leave to move to set the same aside, which 
motion was afterwards made and overruled by the court, tc 
which the plaintiff again excepted, and has appealed to this 
court. 

[f the instructions given by the court were erroneous, the 
non-suit taken by the plaintiff was properly taken, for it is 
evident that no recovery could be had in favor of the plain- 
tiff under the view of the law taken by the court. 

The first instruction may be abstractly right; but there is 
no evidence in the case to show that the fence of the plaintiff 
was ever intended for, or could be construed to be a division 
or partition fence between plaintiff and defendant as adjoin- 
ing proprietors or owners of adjoining fields. The fence was 
undisputedly on the plaintiffs land, placed there for the 
purpose of using the 14 feet for a road or pass-way. The 
defendant was permitted to erect his fences across and join 
them to plaintiff's fence on the condition that he would erect 
gates for the use of this pass-way; and it is testified by the 
plaintiff, and stands uncontradicted by the defendant, that 
the defendant’s expressed object in getting permission to join 
to and use the fence of plaintiff, was to enable him to plant 
and cultivate a hedge on the south side of this pass-way on 
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the line dividing the lands of plaintiff and defendant. This 
hedge, when planted and grown, would have constituted a 
division fence or hedge between the parties, or rather would 
have left a lane between them. 

The permission given by the plaintiff to the defendant was 
a mere license to the defendant to enter upon plaintiff's land 
and erect fences and gates on the strip of fourteen feet of 
plaintiff's land—thus fencing in said strip of fourteen feet in 
defendant’s field; by which he received the benetit of plain- 
tiff’s fence in inclosing his field. 

The second instruction is in the nature of a comment on, 
or explanation to the jury of the law of this State concerning 
partition fences. (Wagn. Stat., 633.) That statute has no 
application to the facts of this case, and the plaintiff had no 
remedy thereunder. If the plaintiff had attempted to pur- 
sue the remedy pointed out by that statute to recover pay 
for one-half of his fence, or to recover for keeping the fence 
in repair, and thus establish his fence as a partition fence 
between him and defendant, it would have had the effect to 
dedicate 14 feet off from the south side of his land to defend- 
ant. 

As that statute could have no application to this ease, the 
second instruction was improper, and could have had no 
other effect than to mislead the minds of the jury from the real 
issnes in the case, and was therefore improper. 

The third instruction tells the jury that the fact that the 
defendant settled with plaintiff and paid him for the use of 
his fence and the privilege of joining his fences thereto, ete., 
up to a specified time, raises no implication as against de- 
fendant, that he will pay for the same privileges and the same 
enjoyment of the use of plaintiff's property after the expira- 
tion of the time for which the payment had been made; 
that in order to find against defendant for such future use, 
there must be an express promise on the part of the defend- 
ant to pay. We also think that this viewiserroneous. No 
matter what the rights of the parties might have been 
under their somewhat indefinite original agreement, when 
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plaintiff claimed pay for the use of his strip of land and 
the use of his fence, in the Spring of 1870, and defend- 
ant settled with him and paid him for said use from the 
time that the fences were constructed by defendant, up to 
the month of November, after said settlement, he certainly 
had recognized the fact that he was using his privileges of 
maintaining his fences across this strip of land and thereby 
availing himself of 'the use and benefit of the plaintifi’s 
fence for a compensation to be paid therefor. I think it 
follows, that when he continued to hold and enjoy these same 
privileges after the time had expired for which payment 
had been made, a promise was thereby implied on the 
part of the defendant to pay plaintiff for said use and enjoy- 
ment, at least what it was reasonably worth. This case may 
not be exactly a case of landlord and tenant, where the ten- 
ant holds over after the termination of a lease; but the same 
principle that raises an implied promise on the part of the 
tenant to pay rent, who holds over after the termination of 
his lease, would apply in reference to the holding over by the 
defendant in this case, after the time had expired for which 
payment had been made. 

The motion of the plaintiff to set aside the non-suit taken 
in the case should have been sustained. 

The judgment is reversed and the case remanded; Judge 
Sherwood absent, the other judges concur. 
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INHABITANTS OF THE Town oF Brooxrtetp, Appellants and 
Plaintiffs in Error, vs, Carros Carrer, Respondent and 
Defendant in Error. 

1. Practice, Supreme Court—Care in bringing up record—Parties who bring 


cases to the Supreme Court should see to it that the record is so made 
up as to raise the points on which they rely. 


Error to Linn Common Pleas. 


C. D. Pratt, for Appellants. 
S. P. Huston, for Respondent. 
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Vortss, Judge, delivered the opinion of the court. 

This action was brought by the plaintiff to recover from 
the defendant the sum of $43.32, charged to be due from 
the defendant to the plaintiff for taxes due on certain real 
estate named in the complaint, for the years 1869, 1870 and 
1871. 

The action was brought before a justice of the peave,where 
the defendant recovered judgment. From this judgment the 
plaintiff appealed to the Linn County Court of Common 
Pleas, where judgment was again rendered in favor of the 
defendant. The plaintiff filed his bill of exceptions and has 
brought the case to this court by writ of error. 

There are several questions argued by the attorneys for the 
respective parties in thiscourt; but after carefully examining 
the record in the case, it is found, that there is not a particle 
of evidence preserved in the whole record which tends to 
prove that any taxes had ever been levied against the defendant, 
either upon the real property described in the complaint, or 
upon any other property. The only pretense of any such 
evidence is, that it is stated in the bill of exceptions that the 
plaintiff read in evidence from the original entries on the as- 
sessment books of plaintiff, showing the amount of corporation 
taxes assessed against the property named in the complaint 
“ whieh entries read as follows.”? After this there is a blank 
appearing in the bill of exceptions; but it nowhere appears 
that any assessment was made against the defendant, or that 
the defendant had any property in the corporate limits, or 
that any amount of taxes was assessed against any body in 
said tax book. The defendant moved for a judgment as for 
the want of any evidence to sustain the cause of action, which 
from all that appears in the record, ought to have been sus- 
tained. 

Parties who bring cases to this court ought to see that the 
record is so made up as to raise the points on which they re- 
ly, otherwise, we cannot be expected to examine into a case 
which appears to have no merits to decide. 

The judgment must be affirmed; Judge Sherwood absent, 
the other judges coneur. 
































AUGUST TERM, 1874. 








Knight v. Elliott. 





Atsion Knieut, Defendant in Error, vs. Samvrt Exxiort, 
Plaintiff in Error. 


1. Land and land titles—Quarter section corners, how ascertained in exterior see- 
tions bounded by township or range line—Regulations of U. S. Land Depart- 
ment—Rule as to interior sections, ete—Where the original monuments fixed 
by the United States for the corners,bounding 4 tract of land can be found and 
identified, they are conclusive, and will govern without regard to courses and 
distances. But the regulations of the United States Land Department require 
that in exterior sections bounded on the north or west by range or township 
lines, where the quarter section corners cannot be found, the interior corner 
of the section shall be first found and established; from which exactly forty 
chains shall be measured along the line in the direction of the township or 
range line, and at that point the quarter section corner is to be placed; and 
this always leaves the excess or deficiency to the quarter directly on the town- 
ship or range line. And it makes no difference whether the fraction contains 
more or less than the number of acres shown by the government field notes. 
And where the statute of this State conflicts with the regulations of the U. S. 
Land Department on this subject, the latter must govern. 

Iu interior sections, where the original quarter section corners cannot be found 
or proved, they are to be established at a point equi-distant from the corre- 
sponding corners of the section, 


Error to Chariton Circuit Court. 
Turner & Caples and Shackleford, for Plaintiff in Error. 


I. The laws of congress prescribing the mode of surveying 
and sub-dividing fractional sections, are only applicable to the 
original surveving and sub-dividing of such sections by the 
government, and have no bearing on subsequent surveys 
made for the purpose of ascertaining where the lines were 
originally run; and are therefore not in conflict with the 
statute of Missouri, regulating such subsequent surveys. 


L. H. Wiuters and C. Hammond, for Defendant in Error. 


I. The acts of congress and the rules and regulations pre- 
scribed by the General Land Office, under which the publie 
lands were surveyed, must be observed in re-locating lines, and 
in re-establishing lost corners, so far as the same are applic- 





able. 
In re-establishing lost corners, the surveyor must conform 
if possible to the government surveys. The course to ascertain 
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the true corners and to establish them in section 18, when the 
south east corner is found or established, is to rnn west on the 
south line forty chains, which would make the quarter section 
corner, and then run to the south west corner of the section. 
This would give to the south east quarter 160acres, and 
throw the surplus or deficiency with the south west quarter. 
(See General Instructions from Land Office, etc.) 

II. The original surveys establish the rights of the parties, 
and must govern. (May vs. Baskin, 12 Sm. & M., 429; Ba- 
ker vs. Dalbert, 6 Mon., 182; Colvin vs. Fell, 40 Ill., 418.) 


Vortss, Judge, delivered the opinion of the court. 


This was an action of trespass, brought in the Chariton 
Circuit Court to recover damages for certain trespasses, 
charged to have been committed by the defendant on the 
lands of the plaintiff. 

The defendant in his answer claimed to be the owner of 
the lands on which the trespasses were charged to have been 
committed. 

It is shown by the facts appearing in the bill of exceptions, 
that the plaintiff and detendant were adjoining owners and 
proprietors of lands situated in the south half of section 18, 
in township 54, of range 19, in Chariton county, Missouri, the 
plaintiff being the owner and in the possession of the south 
west quarter, and the defendant being the owner and in the 
possession of the south east quarter of said section. 

It seems that the respective parties, and those under whom 
they claim, had been in possession of their respective tracts of 
lands for eighteen or nineteen years; that shortly after these 
lands were occupied by the parties, a partition fence was erected 
by them for the purpose of separating their lands, and that 
the plaintiff occupied and cultivated the lands, on and up to 
the west side of said fence, the defendant occupying and cul- 
tivating on the east side of the fence. This fence started 
from a point on the south line or boundary of said section. 
just forty chains from the south east corner of said section, 
and was run directly north; which would leave as the quan- 
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tity of land contained in the south east quarter of said section 
just one hundred and sixty acres, leaving the remainder of 
the half section, which bounded on the township line on the 
west, and was fractional, for the plaintiff, who it is admitted 
was the owner of the south west quarter of said section. 

This division fence, after remaining for several years, was 
removed by the parties, and the lands of the plaintiff and de- 
fendant situated on either side of said line were thrown into 
acommon inclosure with no fence between them; but the 
parties continued to cultivate as before, each one up to the 
line from which the fence had been removed on his respective 
side thereof, until the year 1870, the time of the origin of 
the difficulty out of which this action grew. 

3y the field notes of the government survey and sub-di- 
vision of this section of land, the south line of the south east 
quarter is stated to be forty chains long, and the south line 
of the south west quarter (which is fractional) is stated to be 
35.42 chains long, making the whole south line of the section 
75.42 chains; but by a recent survey of this section, made in 
1870, the south line of said section was found to measure 
77.79 chains, making an excess over the reported length of 
the line of 2.37 chains. The surveyor, in order to fix a divid- 
ing line between the south east and sowth west quarters 
of the section, divided this excess between the two quarters, 
in proportion to the reported quantities in each, thus placing 
the quarter section corner in the south line of the section, 
41.25 chains west of the south east corner of the section, and 
giving the remainder of the surplus to the south west frac- 
tional quarter, which belonged to the plaintiff. By this sur- 
vey, the south east quarter is made to contain 165.09 acres, 
and the south west quarter 143.22 acres. 

By this means 5.09 acres on the west of the line to which 
tle parties had previously cultivated were added to the south 
east quarter ; consisting of a strip along the entire west side 
of the south east quarter, which was taken from the fields 
cultivated and occupied by the plaintiff. 
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After this survey the defendant entered on this strip of 
land thus taken from the plaintilf’s field, and commenced to 
erect a fence on this new line thus established by said survey. 
For this entry the present action of trespass was commenced 
by the plaintiff. 

The original corner between these quarters of land on the 
south line had been lost or obliterated. 

Several surveyors were examined as witnesses at the trial ; 
those introduced by the defendant testifying that the proper 
method to establish lost quarter section corners, was to place 
the corner at a point of equal distance from the exterior cor- 
ners of the section, and to thus divide the excess or deficiency 
above or below the distances named in the government sur- 
veys, equally between the different quarters, and in frac- 
tional sections the excess must be divided in proportion to 
the reported quantity in each quarter. The surveyors who 
were introduced by the plaintiff agree, that in interior sections 
where quarter section corners have been lost, the proper way 
to re-establish said lost corners, is to first find the corners of 
the section, and place the quarter section corner at the center 
point on the line between the two corners; but they contend 
that a different rule must be, and always is, adopted, and is 
required by the regulations of the Land Department of the 
United States, in the sub-division of sections bordering on 
the north and west lines of township, which are generally 
what are called anomalous or fractional sections; that in such 
sections, in order to establish a lost quarter section corner, if, 
as in this ease, the section is bounded on the west by a town- 
ship line, it must be sub-divided and the corners found by 
tirst finding the interior corner of the section, and from thence 
runing west exactly forty chains, at which point the quarter 

section corner is placed, leaving what remains between that 
point and the township line to constitute the south west or 
north west quarter, as the case may be, without regard to 
quantity or distance, thus throwing the fractions on the town- 
ship line 
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These being substantially the facts as proved in the case, 
and the case being on trial without the intervention of a jury, 
the court, among other declarations of law made in the case 
at the instance of the plaintiff, declared the law to be: 

1st. “ The State cannot make any rule or law in conflict 
with the laws of congress, and the instructions of the General 
Land Office Department, given in pursuance thereof.” 

2d. “In sub-dividing fractional sections lying upon the 
range line, any excess in the length of the east and west lines 
over the original length of such lines, as surveyed by the gov- 
ernment surveyors, should be assigned to the fractional quar- 
ter where the same would have been left if ascertained in the 
original survey as made by the government; and the defend- 
ant in this case, as the owner of the south east quarter of sec- 
tion eighteen is entitled to no part of any excess that may be 
found in the length of the sonth line of section eighteen.” 

3d. “Ifin the original sub-division of section eighteen, 
the south west corner of the south east quarter was established 
at a point forty chains west of the south east corner of that 
section, and returned in the survey, then the said corner is 
to be respected, however distant it may have been from the 
range line on the west; and if such corner cannot be found 
by searching for the monument, then it must be ascertained 
by running forty chains from the south east corner of section 
eighteen.” 

4th. “If the defendant entered upon the possession of the 
plaintiff, then the plaintiff is entitled to recover at least nomi- 
nal damages, whether he was the owner of the land or not.” 

These declarations of law were objected to by the defend- 
ant, and exceptions taken. Declarations of law were asked 
by the defendant, directly to the converse of those given for 
the plaintiff, and were refused by the court, and the defend- 

ant excepted. : 

The court found for the plaintiff and rendered a judgment 
in his favor for nominal damages. The defendant in due time 
filed his motion for a new trial, which being overruled, the 
case has been brought to this court by writ of error. 
21—voL. Lvm. 
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The only question involved in this case necessary to be 
considered, depends upon the correctness or incorrectness of 
the method adopted by the surveyor in 1870, to re-establish the 
quarter section corners between the south east and south west 
quarters of section eighteen, on the south boundary of said 
section. It is contended by the defendant, that our statute 
furnishes the proper and only legal mode of ascertaining and 
fixing the location of lost quarter section corners under such 
circumstances. 

By the 30th section of the statute of this State, concerning 
county surveyors, it is provided that, “In sub-dividing frae- 
tional sections, it shall be required to divide the excess or 
deficiency in length of lines over or under the original length 
of the lines as surveyed by the deputy United States surveyor, 
in due proportions amongst the several sub-divisions.” 

Now it is insisted, that, as section eighteen bounds on the 
range line on the west, and is fractional, and as the survey 
shows that the line extending west from the south east corner 
of said section to the range line, proves to be over two chains 
longer than it is shown to be by the United States survey, 
that this excess must be divided equally between the south 
east and south west quarters of said sections in proportion to 
their respective quantities of land. If this proposition be 
true, then the land on which the trespass sued for was com- 
mitted, is the land of the defendant, and the judgment should 
have been in his favor. It is, however, insisted by the plain- 
tiff, that in establishing lost quarter section corners in exterior 
sections which are bounded on the north or west by township 
and range lines, and which are generally anomalous or frac- 
tional sections, a different rule is established by the act of 
congress, and the regulations made by the land department 
under said laws. It is further insisted, that the laws and 
regulations of the United States on said subject are in direct 
conflict with the section of the statute of this State before re- 
ferred to, and that said statute being in conflict with the laws 
and regulations of the United States, made for the disposal 
and survey of the public lands, is inoperative so far as the 
rights of the plaintiff are concerned. 
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By the 2d section of the act of congress of the 11th of Feb- 
ruary, 1805, it is provided as follows; “Sec. 2nd. And be it 
further enacted, that the boundaries and contents of the sev- 
eral sections, half sections and quarter sections of the public 
lands of the United States, shall be ascertained in conformity 
with the following principles, any act or acts to the contrary 
notwithstanding : 

ist. “All the corners marked in the surveys returned by the 
surveyor general, or by the surveyor of land south of the State 
of Tennessee, respectively, shall be established as the proper 
corners of the sections which they were intended to designate ; 
and the corners of half and quarter sections not marked on 
the said surveys, shall be placed as nearly as possible equi- 
distant from those two corners which stand on the same line. 

2nd. “The boundary lines actnally run and marked in the 
surveys returned by the surveyor general, or by the surveyor 
of the land south of the State of Tennessee, respectively, 
shall be established as the proper boundary lines of the sec- 
tions, or sub-divisions, for which they were intended; and 
the length of such lines as returned by either of the survey- 
ors aforesaid, shall be held and considered as the true length 
thereof, and the boundary lines which shall not have been 
actually run and marked as aforesaid, shall be ascertained by 
running straight lines from the established corners to the op- 
posite corresponding corners; but in those portions of the 
fractional townships, where no such opposite corresponding 
corners have been or can be fixed, the said boundary lines 
shall be ascertained by running from the established corners 
due north and south, or east and west lines, as the case may 
be, to the water course, Indian boundary line, or other ex- 
ternal boundary of such fractional township. 

3rd. “ Each section or sub-division of section, the contents 
whereof shall have been, or, by virtue of the first section of 
this act, shall be returned by the surveyor general, or by the 
surveyor of the public lands south of the State of Tennessee. 
respectively, shall be held and considered as containing the 
exact quantity expressed in such return or returns; and the 
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half sections and quarter sections, the contents whereof shall 
not have been thus returned, shall be held and considered as 
containing the one-half or the one-fourth part, respectively, 
of the returned contents of the section of which they make 
part.” (U.S. Statutes at Large, Vol. 2, p. 313.) 

By the 1st section of the Act of congress, passed April 
24th, 1820, it is provided as follows : 

“That from and after the first day of July next, all the 
public lands of the United States, the sale of which is or may 
be authorized by law, shall, when offered at public sale to the 
highest bidder, be offered in half quarter sections ; and when 
offered at private sale, may be purchased at the option of the 
purchaser, either in entire sections, half sections, quarter sec- 
tions, or half quarter sections; and in every case of the di- 
vision of quarter sections, the line for the division thereof 
shall run north and south, and the corners and contents of 
half quarter sections, which may thereafter be sold, shall be 
ascertained in the manner and on the principles directed and 
prescribed by the second section of an act entitled, ‘ An act 
concerning the mode of surveying the public lands of the 
United States,’ passed on the 11th day of February, 1805; 
and fractional sections containing one hundred and sixty 
acres, or upwards, shall, in like manner, as nearly as practie- 
able, be sub-divided into half quarter sections, under such 
rules and regulations as may be prescribed by the secretary 
of the treasury; but fractional sections, containing less than 
one hundred and sixty acres, shall not be divided, but shall 
be sold entire.” (U.S. Stat. at Large, Vol. 3, p. 566.) 

In conformity with these laws, rules and regulations were 
prescribed by the proper department for the surveying of the 
public land, and for the sub-dividing the same; and also for 
tinding quarter section corners which had been lost; by which 
it will be seen that an entirely different rule and method was 
provided for the sub-division of sections bounding on the 
north and west boundaries of atownship, from that which was 
followed in the sub-division of interior sections. These regu- 
lations provided, that “quarter section corners, both upon 
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north and south and upon east and west lines, are to be es- 
tablished at a point equi-distant from the corresponding sec- 
tion corners, except upon the lines closing on the north and 
west boundaries of the township; and in those situations the 
quarter section corners will always be established at precisely 
forty chains to the north or west (as the case may be) of the 
respective section corners from which these lines respectively 
start; by which procedure the excess or deficiency in the 
measurement will be thrown, according to law, on the extreme 
tier of quarter sections.” (Lester’s Land Laws and Regula- 
tions, p. 722; Manual of Surveying Instructions, p. 26; 
Keesling vs. Fruit, 30 Ind., 306.) 

There is no question but that where the original monuments 
fixed by the government for the corners bounding a tract of 
land can be found and identified, they are conclusive, and will 
govern without regard to courses and distances; but where 
these monuments cannot be found, the regulations of the 
United States Land Department require, that in sections 
bounded by township or range lines, where the quarter section 
corners cannot be found (as was the case in reference to the 
survey made in this case) the quarter section corner must be 
established by first finding or establishing the interior corners 
of the section, from which you are to measure exactly forty 
chains along the line in the direction of the township or range 
line, where the quarter section corner is to be placed; and 
which always leaves the excess or deficiency to the quarter 
directly on the township line; and it makes no difference 
whether the fraction contains more or less than the number 
of acres shown by the government field notes. In interior 
sections, corners are always established where the original 
corners cannot be found or proved, at a point equi-distant from 
the corresponding corners of the section. 

We think that when the plaintiff purchased the south west 
quarter of section eighteen, he became invested with a title 
to the whole fractional quarter section, which consisted of all 
the land lying between a point forty chains west of the south 
east corner of the section and the range or township line; or 
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in other words, that his fractional quarter section would be 
bounded on the east by a line running north from a point 
on the south line of said section, forty chains from the south 
east corner of said section, and on the west by the township 
or range line; and if the statute of this State is to be con- 
strued so as to divest the plaintiff of any portion of this land, 
it would be inoperative for said purpose. In such case the 
laws and regulations of the United States must govern the 
plaintiff's rights in the premises. 

We see no fault in the declarations of law made by the 
court; for which reason the defendant’s motion for a new 
trial was properly overruled, and the judgment will be af- 
firmed. Judge Sherwood absent; the other judges concur, 





Aveust Veruern, Appellant, vs. Curtstran Scuuttz and Lous 
Srricksern, Respondents. 


1. Res adjudicata judgment must be on merits.—A former judgment to oper- 
ate as res adjudicata, must be a judgment on the merits. 


Appeal from Buchanan Circuit Court. 
J. H. Ringo, for Appellant. 
H. M. Ramey, for Respondents. 
Waener, Judge, delivered the opinion of the court, 


As a defense to the plaintiffs action, the defendant set up 
in his answer, and gave in evidence, the record of a judg- 
ment in his favor, for the same cause of action now sued on, 
and claimed that the same constituted an effectual and abso- 
lute bar to any further proceedings. To evade the estoppel, 
arising out of the prior judgment, the plaintiff insists that 
the cause in which judgment was rendered was not deci- 
ded on its merits, and that he offered evidence to show 
that fact, and that the evidence was excluded by the 
court, and that the decision in the case here presented was 
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adverse to him solely on the ground that the former judgment 
wasconclusive, But the record shows a different state of facts. 

The bill of exceptions states that the plaintiff offered evi- 
dence tending to prove the issues raised in his pleadings, but 
it is not stated or shown that the court rejected the evidence 
or that any exception was taken to the ruling of the court on 
that account. The judgment sets out that the cause was sub- 
mitted to the court by agreement of the parties, and that after 
hearing the evidence, the court found for the defendant. The 
record does not sustain the assumption of the plaintifi’s coun- 
sel, that the court refused the introduction of the evidence. 
But the contrary directly appears. If instead of being 
admitted, the evidence was rejected, the party should have 
been more careful in making up his bill of exceptions. We 
are bound to decide according to the record and can notice 
only such facts as are contained therein. If injury has 
resulted to the party in consequence of the record not repre- 
senting the true state of the case, we are powerless to afford 
any remedy. 

No instructions were asked for or given on either side, and 
no other question is raised requiring any notice. 

Judgment affirmed, all the judges concurring except Judge 
Sherwood who is absent. 
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GreenBerry JEFFRiEs, Appellant, vs. FLammery N. Bourem, 
Respondent. 

1. Division fences—Removal of —Constr. Stat.—A division fence, within the mean- 
ing of the act of 1869 (Wagn. Stat., 633), is one erected on the boundary line 
between adjoining proprietors; and not one erected by one of them on his 
own land although near and parallel to the boundary line; and a fence of the 


latter description may be removed by the owner, after giving six months notice. 
(Wagn. Stat., 707, 3 87.) 


Appeal from Harrison Circuit Court. 
D. J. Heaston, for Appellant. 
Howell § Aloord, for Respondent. 
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Apams, Judge, delivered the opinion of the court. 


This was an action for damages for the removal of a fence 
alleged to be a partition fence within the meaning of the stat- 
ute of 1869(1 Wagn. Stat., 633), “concerning fences, partition 
and hedge.” 

The facts of the case are as follows: The plaintiff owned 
the south-west quarter of the north-west quarter, and defend- 
ant owned the north-west quarter of south-west quarter of 
section one, township sixty-four, of range twenty-eight, in 
Harrison county. The plaintiff had his land already inclosed ; 
one string of his fence was on the line separating his forty 
acres from that of the defendant. 

The defendant desiring to inclose his land agreed to build 
half of the division fence. Instead of putting his fence on 
the line, he put it on his own land, some two or three feet 
trom the line; and after building it half way across his land 
parallel with the dividing line joined to the plaintiff's fence. 
The plaintiff then removed that half of his fence, and used 
the defendant’s fence as and for the division fence. 

Afterwards, on the 10th day of May, 1871, the defendant 
gave the plaintiff a written notice of his intention to remove 
his part of the division fence, at the expiration of six months ; 
and, after the expiration of six months, the defendant removed 
his fence—and built an entire string of fence across his whole 
forty acres, parallel withthe division line, but ten or twelve 
feet from it. In doingthis he lett the plaintiffs inclosure ex- 
posed to the depredations of cattle and hogs ; and some cattle 
and hogs actually strayed on to the plaintiff's land. This suit 
is brought for the removal of the fence and for the damages 
occasioned thereby. 

The material question is whether the defendant’s fence 
formed a division fence, or a part of a division fence, as con- 
templated by the act of the legislature of 1869, above refer- 
red to. The court decided this question in favor of the 
defendant, holding that he had a right under the inclosure 
act (1 Wagn. Stat., 707) to remove his fence after six mouths 
notice in writing. 
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It is manifest from the whole tenor of the act of 1869, that 
the legislature in speaking of division fences, had reference to 
such fences as were erected on the boundary line between 
adjoining proprietors, and not,to such as may be erected by 
each proprietor on his own land, though near and parallel 
to the boundary line. Unless the fence was placed on the 
boundary line, the legislature would have no power to make 
any regulations in reference thereto. Every owner has the 
right to use his own land and the fences thereon, as he may 
think proper, so that he does no injury to other parties. 
Although a division fence may be entirely on his own land, yet 
if, by consent or otherwise, it is used as a division fence by 
both parties, the owner would have no right to remove the 
fence without giving such a notice as would enable the adjoin- 
ing proprietor to protect himself. Our statute requires such 
notice to be six months before the removal. 

Under the act of 1869, a fence built on the line, separating 
adjoining proprietors, may become a permanent fixture by 
complying with the terms of the statute, and could only be 
removed as provided for in that act. Butas that statute does 
not apply to fences not built on the boundary line, the plain- 
tiff had no standing to maintain this action. 

Judgment affirmed. Judge Sherwood absent, the other 
judges concur. 





Wm. G. Koger, ef al., Appellants, vs. Toomas F. Hays, 
Adm’r of Davin Groomer, dec’d, Respondent. 


1, Non-suit, voluntary—Appeal will not lie—Appeal will not lie to set aside a 
voluntary non-suit. 


Appeal from Daviess Circuit Court. 
Shanklin, Hall & McDougal, for Appellants. 


John Conover, for Respondent. 
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I. This appeal should be dismissed. It being a proceeding 
in equity, no appeal will lie from a voluntary non-suit, taken 
upon the refusal of the inferior court to strike out an answer 
as insufficient. (Schulter’s, Adm’r, vs. Bockwinkle’s, Adm’r, 
19 Mo., 647; Dumey vs. Schoeffler, 20 Mo., 323; Louisiana 
& Middleton P. R. Co. vs. Mitchell, 20 Mo., 482; Kirby, 
vs. Bruns, 45 Mo., 234; Gill vs. Clark, 54 Mo., 415.) 


Apams, Judge, delivered the opinion of the court. 


In this case, the plaintiff, conceiving that one of the defen- 
ses, set up in the defendant’s answer, constituted no defense 
at all, moved the court to strike it out. The court overruled 
this motion, and plaintiffs excepted ; and the plaintiffs there- 
upon tooka non-suit with leave to move to set it aside, and 
did afterwards file a motion to set aside the non-suit ; and the 
court overruled their motion and entered a final judgment of 
non-suit, from which the plaintiffs have appealed to this court, 

This case comes directly within the principle decided by 
this court in Schulter’s Adm’r vs. Bockwinkle’s Adm’r, (19 
Mo., 647.) where the court declared that “when parties volun- 
tarily suffer non-suits, we do not interfere. If it were allowed 
to plaintiffs to take non-suits, on any motion they might 
make and which the court might overrule, and bring the case 
here to test the correctness of the decision on the motion, this 
court would be filled with cases in all the different stages of 
progress ; and every question ef practice might be brought 
here to be settled before the merits of the case were reached.” 
(Dumey vs. Schoeffler, 20 Mo., 323 ; Louisiana & Middleton P. 
R. Co. vs. Mitchell, 20 Mo., 482; Kirby, vs. Bruns, 45 Mo., 
234; Gill vs. Clark, 54 Mo., 415.) 

Judgment affirmed, the other judges concur; Judge Sher- 
wood absent. 
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CuristrAN Scuvuttz, Respondent, vs. Mercnants’ INsuRANCE 
Company oF Sr. Josern, Missouri, Appellant. 

1. Practice, civil—Evidence— Verdict.—In a civil law case the supreme court 
will not interfere with the verdict of a jury on a question of conflicting testi- 
mony. 

2. Fire insurance— Waiver of notice of loss by company—Averment as to, un- 
necessary.—In suit against an insurance company for loss by fire, proof as to 
waiver of notice of loss, may be made without any special averment of that 
fact in the pleading. 

3. Fire insurance--Application—-Statement in as to tenants, not a warranty.—The 
statement in an application for a policy of fire insurance, that the building to 
be insured was tenanted, is not a warranty. The extent to which such a repre- 
sentation would affect the risk is a question to be determined by the jury from 
all the facts of the case; whereas a warranty is to be established without re- 
gard to its effect on the risk, 


ippeal from Holt Circuit Court. 
Parrish and Pike, for Appellant. 
Zook, Van Buskirk and Heren, for Respondent. 
Napron, Judge, delivered the opinion of the court. 


This suit was instituted in Holt county Circuit Court, in 
1872, on a policy of insurance against fire to the amount of 
$1,000, on a hotel building in the town of Craig, for twelve 
months, from 12th June, 1869, to June 10th, 1870. The 
policy was renewed for a year more, and on the 8th of July, 
another renewal was made till the 8th of July, 1872. On the 
Ist of April, 1872, the property was destroyed by fire. On 
the 5th of April, notice of the loss was given. On the 3rd 
of May, 1872, a particular account of loss was filed at the 
office in St. Joseph. 

The answer to the petition denied notice of loss in time; 
insists that a notice four days after the loss was insuflicient ; 
and insists that the particular account furnished on 8rd of 
May, was defective; and that the magistrate’s certificate was 
insufficient and procured on false representations; and that 
the said building was unoccupied for several weeks before the 
loss; that the plaintiff represented at the time of procuring 
the policy that the building was occupied by a good tenant; 
and that defendant was not notified of its being vacant. 
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But in addition thereto it was averred that plaintiff set 
fire to the building. 

It is also charged that the value of the building was over- 
stated ; and that another insurance was effected for $1,000, 
whiist the building was really worth only $1,500, though rep- 
resented to be worth $2,500. 

There was a replication filed. 

On the trial, a vast deal of evidence was given and is now 
preserved on the record, which shows that the main point 
tried by the jury was whether the plaintiff was the incen- 
diary who fired the house. With this evidence we have no 
concern. It is not necessary to recite it, or make any com- 
ments on it. This point was fairly submitted to the jury as 
is agreed on both sides; and we have no power to interfere 
with their verdict. The bill of exceptions, oceupying fifty 
pages of the record is filled with the testimony on this point, 
and on this point only. 

The instructions of the court were: 

1. “If the jury believe from the evidence that the hotel 
building of the plaintiff, was burned by fire on the night of 
April, Ist 1872, and that Kerr, the general agent of the de- 
fendant, was at Craig, (the town where the building was) the 
day after the burning, and knew of the same; and that the 
said agent made an aflidavit charging said plaintiff with set- 
ing fire to said house ; and that said plaintiff was, on the next 
day after the fire, arrested at his home. and before being at 
Craig, on the warrant issued on the aflidavit of said agent; 
and that as soon after being released from said arrest as prac- 
ticable under all the circumstances, and five days after, he 
caused a notice in writing to be served on an agent of defend- 
ant, notifying him of the loss by fire of said house; then 
notice was sufficient in law in point of time.” 

2. “If the jury believe from the evidence that the plaintiff 
caused to be made out in writing, under his oath, an account 
of his loss in the burning of said hotel building, together 
with the certificate of one Hogue, a magistrate, living in 
Craig, being the nearest magistrate to said building ; and that 
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on the 3rd day of May, 1872, said notice of loss and said cer- 
titicate of Hogue, were served upon said company or its agent, 
and, after the defendant had returned the first account and 
magistrate’s certificate for irregularity; and that defendant 
returned the second account of loss and magistrate’s certifi- 
cate without any farther notice or objection to plaintiff; the 
same was sufficient in law, and so the jury will find; and es- 
pecially, if you find the defendant refused to adjust the loss 
on other grounds than the sufficiency of such notice and state- 
ment, which may be determined from all the facts and cir- 
cumstances.” 

3. “If the jury believe that said hotel buiding was vacated 
at the end of the term for which the plaintiff had rented the 
same, with the impression that he had sofd the same, or with 
a view to a sale of the same; and that said building was so 
vacant for three or four weeks before it was burned up, yet 
the plaintiff is entitled to recover, unless the jury further be- 
lieve from the evidence and circumstances shown in the case, 
that the vacating of said house as aforesaid, increased the risk 
on same by fire, and that it was in the control of the plaintiff, 
with reasonable care to have kept it occupied.” 

4. “Unless the jury jbelieve from the evidence, that the 
plaintiff purposely set fire to the said hotel building, and 
thereby consumed the same, the jury on that issue will find 
for plaintiff.” 

Two other instructions were given in regard to damages, 
and a third concerning the right of the jury to disregard the 
testimony of a witness when he swore falsely in a material 
matter. This last instraction was also asked by the defendant, 
and was given on both sides. 

All the instructions asked by defendant were given, some 
of them with modifications to which objections are now 
made. 

These instructions were: 

1. “If the jury believe from the evidence that the plaintiff 
set fire to the building insured, ete., the jury will find for de- 
fendant.” 















































ST. JOSEPH. 





Schultz v. Merchants’ Ins. Co, of St. Joseph, Mo. 








2. “ As to whether plaintiff set fire to said house or not 
is a fact to be determined by the jury; but the existence of 
such fact need not be shown by positive evidence, but may be 
established by circumstances, and the jury in determining such 
fact, will take into consideration all the facts and cireum- 
stances connected with the case. And if the facts and cireum- 
stances in the case establish the fact to the reasonable satis- 
faction of the jury, by a preponderance of evidence, that 
said plaintiff did set fire to said house, and thereby the said 
house was consumed, then the jury will find for the defend- 
ant.” 

3. “The jury are the sole judges of the evidence and of the 
credibility of witnesses, ete., etc.” 

The fourth instruction as asked, was, “that if the plaintiff 
in his application for insurance, stated that the building in- 
sured was occupied by a good tenant, that statement is a war- 
ranty in the policy ; and if the jury believe that the state- 
ment at the time was false, the plaintiff cannot recover.” 

That was given, with this addition, “if you further find that 
such statement was material to the risk and was an induce- 
ment to the issuing of the policy.” 

“The fifth instruction as asked was this: If the jury be- 
lieve that the building was represented in said policy as being 
occupied by a good tenant, that the same was left vacant and 
unoceupied by permission of plaintiff, for four weeks or more 
next before the burning of said building, and was thus unoc- 
cupied at the time of the fire ; and that said building thereby 
was exposed to greater risk or hazard, from fire than when the 
same was insured, the said policy became void, no matter 
from what cause the fire may have happened.” 

This instruction was given, with this modification, “that in 
order that the absence of a tenant should destroy the policy, 
the jury must believe that the plaintiff could, with reasonable 
care, have procured a tenant and had the building occupied.” 

The sixth instruction for defendant was also given with 
modifications. Originally, as asked, it was thus: “Unless the 
jury find that the plaintiff procured a certificate from a mag- 
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istrate, most contiguous to the place of the fire, stating that 
he was not concerned in the loss as a creditor or otherwise, 
or related to the insured, and that he has examined the cir- 
cumstances attending the fire alleged, and that he is acquaint- 
ed with the circumstances and character of the insured, and 
that he verily believes that the insured has by misfortune and 
without fraud or evil practice, sustained the loss on the sub- 
ject insured, to the amount which said magistrate shall cer- 
tity, plaintiff cannot recover.” 

To this instruction the court added, “Unless you find that 
the conduct of defendant, acting by its agents, in relation 
to the plaintiff and the burning of the house, was such 
as to waive the making of such certificate, and to show a 
refusal to pay and adjust said loss on the ground that said 
plaintiff had burned the building himself, which facts may be 
determined by all facts and circumstance of the case.” In 
this shape the instruction was given. 

And so the 7th instruction, which was, as asked, in the fol- 
lowing terms: “If the jury find from the evidence that the 
plaintiff at the time of the alleged loss was residing on his 
farm, three or four miles from the town of Craig,and had 
knowledge of said loss on the morning of the day following; 
that defendant’s agent, to plaintiff's knowledge, was doing 
business at Forrest City, in said Holt county, a distance of 
fifteen or twenty miles, and kept his office open every day 
for the transaction of business ; that no notice in writing was 
offered or delivered to its agent, at Forrest City, until the 5th 
day after loss occurred, the plaintiff is not entitled to recov- 
er, unless said plaintiff was prevented from delivering or 
sending said notice at an earlier time without fault or negli- 
gence on his part.” 

To which the court added, “Unless the defendant’s agents or 
one of them had notice, and was on the ground where the fire 
occurred, in the meantime, and took cognizance of the same, 
aud by their conduct towards plaintiff waived the same.” 

These instructions present the only points of law in the 
case. The question of fact, on which the case really turned, 
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was a matter for the jury,and no objections are made to the 
instructions on that issue. 

The first point urged in this case for a reversal of the judg- 
ment is, that a notice within four days after the fire, is not 
such a notice “forthwith” as the policy required; and that 
the statements of the particulars of the loss and the certifi- 
cate of the magistrate furnished on the 8rd of May, succeed- 
ing the loss on the 1st of April were too late, and in themselves 
insufficient, without proof that the magistrate certifying was 
in fact the nearest officer specified in the policy to the place of 
fire. The proof was that Hogue, who certified to the loss, 
was the only magistrate in the town of Craig; but it is in- 
sisted that it did not appear but that a notary public or com- 
missioner of deeds, lived nearer to the burned building than 
Hogue; and on this point it is further urged that proof of 
waiver as to time could not be made under the petition, and 
that such waiver must be alleged in the complaint in order 
to let in such proof. 

In regard to the proof of waiver, this point was considered 
and decided by this court in the case of Russell & Co. vs. 
State Ins. Co., at the last February Term of this Court at this 
place, (55 Mo., 585.) and more fully discussed in the case of 
Phillips vs. Protection Ins. Co., (14 Mo., 221). 

The word “magistrate” does not necessarily imply an officer 
exercising any judicial functions, and might very well be held 
to embrace notaries and commissioners of deeds ; but it prob- 
ably was used to apply to justices only—and, if there was a 
notary or commissioner of deeds, living nearer to the burned 
building than Hogue, it might have been shown. In the ab- 
sence of such proof, and on the statement that Hogue, was 
the only “magistrate” in the place, we presume no notary or 
commissioner of deeds lived there. 

The fourth instruction asked by the defendant was wrong, 
and should have been refused; but, as modified by the court, 
it did no harm to call this representation a warranty. A war- 
ranty must be established without regard to its effect on the 
risk, one way or the other. 
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A representation of a particular fact made in the applica- 
tion fora policy, and inserted in the policy, is only impor- 
tant in the event that its falsity affects the risk. The modern 
doctrine is that where facts are stated merely by way of re- 
cital or description, and are not material to the risk, the clanse 
is not a condition or warranty. And whether the represen- 
tation in this ease was material to the risk, is a matter for the 
jury under all the circumstances; and so the court in the 
third and fourth instructions, left this question to the jury. 

It is obvious that the risk upon a house vacant at the time, 
and intended to be vacant, might be materially different from 
the risk of burning a house constantly occupied by a careful 
tenant; and it is equally plain that a mere casual vacancy, 
occasioned by the difficulty of procuring a tenant, or by a 
bona fide determination to sell, ought not to have the effect 
of forfeiting a policy ; and as the insurance agents testified 
in this case, the latter class of risks are understood by the 
companies to be covered by the policies. The importance of 
the question of fact in this case, evidently arose from the 
character of the main defense set up, and the material bear- 
ing it would have on this defense. The plaintiff was charged 
with setting fire to his insured house, and his refusal of offers 
to rent it, thongh placed by him on the ground that he 
thougiit he had sold, or intended to sell, was a fact which 
tended among other evidence, to establish his guilt. 

The real question here for the jury was as to the bona fide 
character of these statements of his, in regard to his declin- 
ing to let out the building; and this question seems to have 
been fairly submitted tothe jury. They determined under the 
instructions, that the temporary vacancy of the building for 
four weeks, anterior to the fire, did not under the cireumstances 
increase the risk ; and upon this point the main objection is 
now, that the jury found against the weight of evidence. 

This court has no power to review questions of fact found 
by a jury on proper instructions as to the law. This is the 
province of the judge who tries the case; and when the ver- 
dict comes here, approved by the judge betore whom the case 
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is tried, and who hearing the testimony, refuses to set the ver- 
dict aside, we must assume the finding of the jury is correct. 

The judgment must be affirmed. The other judges con- 
cur, except judge Sherwood who is absent. 





Isatan Coomes, ef al., Respondents, vs. Jonn W. Moors, 
Appellant. 

1. Limitations—Judgments before justices of peace in foreign States—Constr. 
Stat.—Suits brought in this State upon judgments rendered in another State 
in justice’s court, after the lapse of five years from the date of rendition, are 
barred by the statute of limitations. (Wagn. Stat., 917, 918, 23 8, 9, 10 
construed.) Humphreys vs. Lundy, (37 Mo., 320) and Sublett vs. Nelson, (38 Mo. 
487), were cases of scire facias or proceedings analogous thereto, and were 
merely the continuation of proceedings already begun. They were not original 
and independent actions to which the statute can be pleaded, 


Appeal from Harrison Circuit Court. 


D. J. Heaston, for Appellant. 


I, The cases of Humphreys vs. Lundy, (87 Mo.,320,) and Snb- 
lett vs. Nelson, (38 Mo., 487.) refer to domestic judgments, ren- 
dered before justices within this State, and which may be reviv- 
ed by setre facias, which is said not to be a civil action. 

II. A foreign judgment does not stand upon thesame ground 
as domestic judgments. It cannot be revived in this State by 
scire facias. No execution can issue upon it here. Itis not 
alien upon real estate here, even if rendered by a court of record 
elsewhere. In probate courts, foreign judgments are classed 
as simple contract debts, (Gainey vs. Sexton’s Adm’r, 29 Mo., 
449 ; Harness vs. Green’s Adm’r, 20 Mo. 316; McElmoyle vs. 
Cohen, 13 Pet., 312 ; Sto. Confl. Laws, $§ 608 and 609, 6th Ed.) 


John C. Howell, for Respondents. 


I. The action is not barred by the statute of limitations. 
(Manning vs. Hogan, 26 Mo., 570; Humphreys vs. Lundy, 37 
Mo., 320; Sublett vs. Nelson Adm’r, 38 Mo., 487.) 
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The judgments of other States are not barred by a statute 
of limitations which does not include them in terms. (Napier 
vs. Gidiere, 1 Spear’s Eq., 215; 2 Vol. Am. Lead. Cas., 4 Ed. 
with notes of H. & W., pp. 819, 820.) 


Waener, Judge, delivered the opinion of the court. 


This was an action commenced in the Circuit Court in 1870, 
upon a judgment obtained before a justice of the peace in the 
State of Ohio in October, 1855. Defendant in his answer 
set up two defenses: First, that there was no such judgment 
as that declared upon in the petition ; and, Secondly, that the 
claim was barred by the statute of limitations. The court, on 
plaintiff's motion, struck out that part of the answer setting 
up the statute of limitations as a defense, and'the defendant 
excepted. 

The case was then tried on the remaining issues, and judg- 
ment was rendered for plaintiff. 

We will first consider the action of the court, in its ruling 
upon the question of the statute of limitations ; and if we should 
conclude that there is error therein, that will be decisive of 
the whole case, and there will be nothing left for further 
determination. 

Angell lays it down in the text of his treatise, that the rule 
that the statute of limitations is not pleadable to a judgment 
of a court, does not apply to a foreign judgment (Angell on 
Lim. § 83). But upon this subject the decisions have been 
conflicting. 

If our statute has expressly provided a rule for the govern- 
ment of the case, that must prevail, and it would be wholly 
an unnecessary work to attempt to extract or deduce what 
might be considered the best rule as furnished by the authori- 
ties. 

Our statute in reference to the limitation of personal actions, 
declares, “that civil actions, other than those for the recovery 
of real property. can only be commenced within the periods 
prescribed after the canses of action shall have accrued, namely 
within ten years: First, an action upon any writing whether 
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sealed or unsealed, for the payment of money or property: 
Second, actions brought on any covenant of warranty con- 
tuined in any deed or conveyance of land, shall be brought 
within ten years next after there shall have been a final decis- 
ion against the title of the covenantor in said deed; and 
actions on any covenant of seizin, contained in any such deed, 
shall be brought within ten vears after the cause of action 
shall accrue. Third, actions for relief, not herein otherwise 
provided for.” 

“Within five vears: First, all actions upon contracts, obli- 
gations or liabilities express or implied,” except those men- 
tioned above, “and except upon judgments or decrees of a 
court of record, and except where a different term is herein 
limited.” (2 Wagn. Stat., pp. 917, 918, §§ 8,-9, 10.) 

3y the 31st section of the same act it is provided, that 
every judgment, order and decree of any court of record of 
the United States, or of this or any other State or territory 
shall be presumed to be paid and satisfied after the expiration 
of twenty years from the day of the rendition of such judg- 
ment, order or decree, (Jbéd. p. 921). It will be perceived 
that while the statute makes express provision in regard to 
judgments and decrees of courts of record, no direct men- 
tion is made of judgments of courts not of record or justices 
of the peace. 

In the ease of [Humphreys vs. Lundy, (87 Mo., 320) it 
was said that judgments of courts not of record, were not 
included in the foregoing exceptions, nor were they inelu- 
ded at all within the purview of the act, unless the proceed- 
ing was by a civil action. The suit in that case was institu- 
ted under the law concerning “justices’ courts.” (R. C. 1855, 
p. 951, §§ 7—9) which gives a remedy by sctre facias, to 
revive a judgment rendered in the court of a justice of the 
peace, and as the act contains no limitation on the time when 
the scire factas may be issued to revive a judgment in a jus- 
tice’s court, it was held that the statute was not pleadable in 
bar. The opinion is based upon the ground that there is a 
clear distinction between an original action which is the com- 




















































AUGUST TERM, 1874. 





Coomes, et al. v. Moore, 





mencement of a suit, and a sctre facias ; the authorities hold- 
ing that a sctre facias is only the continuation of a former 
suit and not an original proceeding, and that it is not the com- 
mencement of an action to which the statute of limitations 
can be pleaded (see cases cited in the opinion). It is true 
some remarks were made by the learned judge who wrote the 
judgment in the above case from which it might be inferred, 
that he was of the opinion that the statute could not be 
pleaded in any event to a judgment of a justice of the peace. 
But no such question was in the case and the dicta cannot 
therefore be regarded as binding authority. Humphreys vs. 
Lundy was followed by this court in Sublett vs. Nelson (38 
Mo., 487) on an analogous proceeding in the classification in 
the County Court of a justice’s judgment. But the precise 
point here raised has never been passed upon in any case, 
that we are aware of. The case shows a civil action commenced 
on a judgment of a justice of the peace rendered in Ohio. 
The only remedy possible to have on such a judgment in our 
courts would be by a civil action. Process cannot be issued on 
such a judgment in this State, nor can it be revived by scire 
Jfacias, nor has it any validity or foree whatever, till an action 
is brought upon it, and a judgment in our courts is obtainnd 
thereon. The statute then comes in and says, in unmistak- 
able terms, that civil actions, other than those for the recovery 
of real property, can only be commenced within the periods 
prescribed. Section 10 provides that the following actions 
must be commenced within five years: ‘All actions upon con- 
tracts, obligations or liabilities, express or implied, except 
those mentioned in section nine of this chapter, and except 
upon judgments or decrees of a court of record, and except 
where a different time is limited.” 

The cause of action in this case is not mentioned in section 
nine, nor is it included within any of the other exceptions. It 
then clearly-falls within the designation of an action upon an 
obligation or liability. That this was the intention of the 
legislature, is, [think manifest from the fact, that after declar- 
ing that all actions upon contracts, obligations or liabilities, 
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express or implied shall be barred within five years, judgments 
and decrees of courts of record, are immediately excepted 
from the operation of the section. This evidently shows that 
the legislative mind was directed to the subject of judgments, 
and that in actions bronght upon them, one class was intended 
to be included within the terms of the section, and the other 
excluded. 

Wherefore it follows that the court erred in striking out that 
part of the defendant’s answer which pleaded the statute of 
limitations, and its judgment must be reversed and the cause 
remanded, All the judges concur, except Judge Sher- 
wood, who is absent. 
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Wittmam R. Garves, Dapyey Garnes, Samcen M. Garnes, 
Mary F. Wits and Joun W. Wits, her husband, Mu- 
ton J. Garves, by Joun M. Sears, his guardian, Ameria C. 
Watxace and Warker P. Wattacr, her husband, Appel- 
lants, vs. Joun Fenper, Respondent. 

. Will—Intention of testator must govern—Deseription of lands—What suffi- 
cient fo pass title—In ejectment for certain land elaimed under a will, it 


ee 


appeared that the instrument contained a schedule of the lands of the testator, 
some ofwhich he described particularly, and others only as so many tracts in the 
State or a certain part of the State, without giving a description of the sepa- 
rate tracts; and an estimated value was placed upon the cifferent lists, Among 
others was the following: “16 quarter sections of military bounty lands situ- 
ated on the north side of the Missouri river, bought of Thomas Hawley.” 
The will bequeathed to plaintiff's grantor “$3,000 worth of land to be valued 
by him according to the valuation contained in the list.” The will further de- 
clared it to be the intention of the testator to dispose of all of his property. 
The executors, acting in supposed pursuance of the foregoing bequest, deeded 
to plaintiff's grantor the tract of land in controversy, which was shown to be 
the land of the testator and military bounty land, lying north of the Missouri, 
and in every way answered to the bounty land designated, except that it was 
conveyed to the testator by one Tower, and not by Hawley. Held, that the 
will should be so construed as, if possible, to effectuate the-intention of the 
testator, and that the words, “ bouglit of Thomas Hawley,” should not be con- 
strued to restrict the other portions of the will, in which he declared his inten- 
tion to bequeath his whole estate; and that as the land derived from Tower 
would otherwise remain undisposed of, although not particularly designated 
in the lists it would pass uuder operation of the will. 
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Appeal from Linn Circuit Court. 
2. W. Mullins, for Appellants. 
Lander & Burgess, for Respondent. 
Vortes, Judge, delivered the opinion of the court. 


This was an action of ejectment brought by the plaintiffs 
against the defendant for the recovery of the north-east quar- 
ter of the north-east quarter of section thirty-six in township 
fifty-seven, of range twenty-one, in Linn county, Missouri. 

The petition was in the usual form. The answer of the de- 
fendant was a denial of the facts stated in the petition—except 
that he admitted he was in possession of the lands sued for 
—and a plea of the statute of limitations. The plea of the 
statute of limitations was denied by a replication. 

At the trial the plaintiffs offered in evidence, a patent from 
the United States, conveying the quarter section of land, of 
which the land in controversy forms a part, to one James 
Tower, in satisfaction of a military land warrant therein nam- 
ed. 2d. A deed from said Tower to James Morrison, of Lex- 
ington, Kentucky. 3d. A deed from Henry Clay and others, as 
the executors of said James Morrison, to Joseph Beckett, which 
included the land in controversy. This deed purported to 
have been made under the powers contained in the last will 
of James Morrison, deceased. 

The plaintiffs also gave in evidence various deeds from 
Joseph Beckett and others, purporting to convey the land in 
controversy, which formed a chain of title from Beckett to 
the plaintiffs’ ancestor, to all of which deeds no objections are 
made; and in connection with all of these deeds, the plain- 
tiffs offered in evidence a certified copy of the last will, with 
a schedule thereto attached of James Morrison, of Lexing- 
ton, Kentucky, who it is not questioned had been dead for 
many years. The plaintiffs also offered in evidence certain 
sections of the Kentucky statutes concerning wills, which 
need not be noticed for the purposes of the case as it stands 
in this court. 
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This will was objected to by the defendant, on the ground 
that all of the evidence in the cause does not aid the deserip- 
tion or supply proof of identity as to the land in controversy ; 
and 2d. That all the evidence fails to furnish suflicient proof 
that the land in question ever passed by the will. 

These objections were sustained, and the will and schedule 
excluded, to which the plaintiffs at the time excepted. The 


—EE 


identity of the plaintiffs as the heirs of the grantee in the last 
deed read in evidence was also proved. No other evidence be- 
ing offered, the court instructed the jury to find for the defend- 
ant. 

The plaintiffs then, by leave of the court, suffered a non- 
suit with leave to move to set the same aside; and, after- 
wards, moved to set aside the non-suit, assigning the usual 
causes therefor. The court atterwards overruled the plaintifi’s 
motion to set aside the non-suit, and rendered final judgment 
against the plaintiffs. The plaintiffs again excepted and : 
appealed to this court. 

The only questions presented for our consideration by the 
record in this case are, as to the legality of the action of the 
court in excluding the will of James Morrison from the evi- 
dence in the cause, and in overruling plaintiffs’ motion to set 
aside the non-suit. 

The ground upon which the will was excluded was, that its 
provisions did not authorize the executors of Morrison to con- 
vey the land in question to Joseph Beckett ; or in other words, 
that the land in question was not included in any description 
or designation of land devised in the will. 

It appears that Morrison, the testator, was the owner of 
large quantities of land, which consisted of various tracts situ- 
ate in the States of Kentucky, Ohio, Missouri and other States ; 
that in making his will, and as a part thereof, he made out a 
schedule of his lands,some of which he described, and other 
portions of which he only described as so many tracts in a par- 
ticular part of the State, or ina State, without giving any des- 
cription of the separate tracts or of any tract of land therein ; 
but the land was referred to in a general way, and an estim- 
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ated value placed to each list, consisting sometimes of many 
tracts of land thus referred to or described in this general way. 

The will contained, among other bequests of a similar 
nature, the following, “I devise to Joseph Beckett, hus- 
band of my niece, formerly Jane Holmes, three thousand 
dollars worth of land to be valued to him according to the val- 
uation contained in the aforesaid list.” The will afterwards. 
cuntained the following provision “I vest inmy executors my 
whole real estate, in trust in fee simple, to enable them to 
carry into effect my will, with power and authority to convey 
such parts thereof as I have devised in fee simple, and with 
power and authority to sell and convey the residue thereof, 
including that which will revert to my estate upon the death 
of my wife, for the purposes of my will, and whenever my 
said executors shall deem proper. But no sale of any portion 
thereof to be valid without the concurrence of either Henry 
Clay or Robert Wickliff, two of my executors hereafter 
named. * * * * It is my intention, by this my last will and 
testament, to dispose of my whole estate and not to die intes- 
tate as to any part of it. The estimate which I have made of 
it exceeds considerably the legacies and devises hereinbefore 
made. Out of the residuum it is my wish that the foregoing 
legacies shall be made good, and contingencies which are 
unforeseen, provided for, ete.” 

By reference to the schedule or list referred to in and 
attached to the will, is found, among a large list of lands, the 
following : 

“Missouri, &c. 16 qr.sections of soldiers’ military bounty 
lands (late war) situate on the north side of the Missouri river, 
bought of Thomas Hawley and cost $4,000 in 1817. $4.000.” 

And then immediately follow lands stated to be in Illinois 
and Indiana, which are valued in the same way. 

This will appears to have been proved up in Kentucky in 
1823, and under and by virtue of its provisions, Henry Clay, 
the acting executor and the other executors named in the will, 
conveyed the land in controversy to Joseph Beckett as devi- 
see therein. 
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There is no question made as to the sufficiency of the 
description of the lands in the various deeds given in evidence; 
but it is contended that the description of the land in the 
will is not sufficient to embrace the land in question. 

This same case was before this court in 1872, (50 Mo., 564). 
It was then conducted in the names of other parties; but the 
case is the same. ‘The will was in the case then before the 
court, offered in evidence alone without the schedule or list 
of lands referred to; and no deed or deeds offered in evidence 
to show that Morrison the testator had ever owned the land 
in question or any interest therein. It was held in that case 
that the will was propetly excluded. That was unquestion- 
ably correct, as there was then no evidence before the court 
to show that Morrison ever owned a foot of Jand in Missouri, 
or that he had attempted to bequeath any by his will, or that 
his executors had ever conveyed or attempted to convey any 
to Beckett, throngh whom the plaintiffs claimed. As the case 
now stands the evidence shows that Morrison owned the land 
in controversy, that it is military bounty land, that he devised 
three thousand dollars worth of land to Beckett to be set apart 
and conveyed to him by his executors, that the list of land 
referred to in the will out of which the land was to be selected 
contained 16 quarter sections of military bounty lands in the 
state of Missouri, conveyed to him by Thomas Hawley. It 
is further shown by the will, that the testator explicitly states 
that it was Azs intention by his will to dispose of Avs whole 
estate and nol to die intestate as to any part of it. Now in 
construing this will we must examine all of its different parts, 
which refer to the same subject matter, and if possible, by giv- 
ing each part and clause its proper force, arrive at the inten- 
tion of the testator; and, when we arrive at the intention of 
the testator, the will must be so construed as to carry out that 
intention. This is the universal rule. The question is, what 
was the intention of Morrison when he used the language 
found in his will? It is insisted by the defendant that he only 
intended to dispose of that part of his lands in Missouri which 
had been purchased of Thomas Hawley. That would be the 
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literal meaning of the language used in the schedule attached 
to the will, if there were no other language to control it ; but 
the testator says that his intention was to dispose of his entire 
estate and die intestate as to none. Hence we must conclude 
that he intended to and did include in his will, all of the land 
owned by him in the state of Missouri, lying north of the 
Missouri river, and that the words in the will, “bought of 
Thomas Hawley,” were not intended to restrict. the other 
words of the will by which he intended to bequeath his whole 
estate. Itis not to be presumed that he intended to die intes- 
tate as to this one quarter section of land bought of Tower. 
The land lies north of the Missouri river, is military land and 
in every way answers to the land named except that it was 
not purchased of Hawley. We are of the opinion that by a 
fair construction of the whole instrument, the land in contro- 
versy is properly included and passed by the will to the exec- 
utors to answer the bequests made. 

It follows that the will was improperly excluded from the 
evidence in the cause; and as no question is made as to the 
sufficiency of the deeds read in evidence, the judgment should 
be reversed. 

The judgment is reversed and case remanded. Judge 
Sherwood is absent, the other judges concur. 





ra 
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Crartes H. Mansur, Respondent, vs. Jason G. WittarD AND 
Mary Wittarp, His Wire, Appellants, and vice versa. 


1. Equitu—Sale under deed of trust—Parol statements of purchaser, as to inten- 
tion in purchasing— Resulting trust.—Where the beneficiary in a deed of trust 
was apparently a bona fide purchaser, at the sale by the trustee, of an absolute 
title to real estate, the fact that the maker of the deed was a brother-in-law, 
and the fact that the purchaser casually said to him afterward, that he only 
wished by the purchase to secure his debt, and when that was paid designed 
to re-convey the property, were held not to be such circumstances as of them- 
selves to render him a trustee for the maker of the deed. Such a remark was 
no declaration of trust, which a Court of Equity could enforce had it been re- 
duced to writing. And being parol it was a nullity under the statute of frauds. 

Nor would such declaration vest such equitable interest in the grantor as to sub- 

ject it to his creditors. : 
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Appeal from Livingston Circuit Court. 
Broaddus § Pollard, for Appellants. 


C. 4. Mansur, in propria persona, Respondent. 


pe —— 


Napton, Judge, delivered the opinion of the court. 


The facts of this case are stated so fully in the finding of 
the court, that a statement of the petition, answer and rep- 





lication is unnecessary. 
It appears that the defendant Willard, became the pur- 
chaser of the land in controversy in May, 1857; that the 
consideration was $905, and $655 of this belonged to liis 
wife (the co-defendant), who was the widow of his brother ; 
that the remainder of the purchase money was derived from 
the sale of a lot and office in the town of Chillicothe, in 
which Willard had an interest. The deed was made to Wil- 
lard, though his wife’s money mainly paid for the land. ¢ 
The plaintiff had a small claim against Willard, in Dee. 
1858, for $20.68, and subsequently in 1862, secured his claim 
by a note,and afterwards by a judgment before a justice, 
and subsequently by filing a transcript of this judgment in the 
clerk’s office, and suing ont execution thereon and buying at 
the execution sale and getting a deed from the sheriff. This 
is the plaintifi’s title and was consummated in 1872. 
Before this purchase by plaintiff through the sheriff, Wil- 
lard was, as early as 1860, in failing circumstances; and in 
that year had executed two deeds of trust on the land in 
dispute; one, executed in April, 1860, to one Samuels, to 
secure a debt of $360, and the other, executed to one Harper, 
to secure a debt of $200, due Ann Lawson. At the request 
of the holders of the notes secured in the prior incumbrance 
to Samuel, the lands embraced in both deeds were put up for 
sale in April, 1862, and Lawson, who was the beneficiary in 
the last deed, or junior incumbrance, bought the land. The 
trustee Samuel executed a conveyance to him. 
No question is made of the dona fides of both these deeds 
of trust; nor is there any question of the propriety of the 
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sale to Lawson. But there is an attempt to show by testi- 
mony, and the court so finds, that Lawson received this deed 
from the trustee in the first deed of trust, as a trustee for 
Willard and wife, defendants. 

This finding and the decree rendered on it, seem to have 
been based solely on the evidence of Lawson himself, which 
was, that after the sale was over, and he had bought, he dined 
at Willard’s, and at the table observed to Mrs. Willard, who 
was his sister-in-law, that he only wished to secure his debt 
and interest, and when that and thé prior ineumbrance were 
paid, he designed to convey to herthe property. This the Cir- 
cenit Court construed as a declaration of trust, and held Law- 
son’s title therefor as a mere trust, subject to Willard’s creditors 
whenever the two mortgages were paid off. But the court in 
the decree did not allow the original interest of Mrs. Willard’s 
to be sacrificed to Willard’s creditors, and therefore only al- 
lowed the deed of Lawson to be set aside as to Willard’s in- 
terest, which was a small one. 

The decree of the court was undoubtedly right, if Lawson’s 
purchase can be regarded as in trust for Willard and wife. 
This trust is apparently inferred, partly from the declarations 
of Lawson above stated, and partly because of the connection 
between Lawson and Willard, who were brothers-in-law. 

Lawson at the time of his purchase at the trustees’ sale, 
was apparently a buna fide purchaser of an absolute title. His 
reasons for buving were obvious, and although he may have 
intended to convey the land to his sister-in-law, at that time, 
yet that intention suggests no marks of fraud. There was no 
proof of any previous agreement between him and Willard ; 
no advance of money by Willard; nor is there anything in 
the testimony to show that the land was bought at a sacrifice, 
by reason of any understanding of this sort; or that credi- 
tors were deterred from or induced to abstain from bidding 
by reason of any such understanding. 

As to the observation of Lawson at the dinner table, it was 
no declaration of trust which a Court of Equity could en- 
force, had it been reduced to writing. Being in parol, under 
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the statute of frauds, it was a nullity. The family connection 
between Lawson and Mrs. Willard, readily explains Law- 
son’s conveyance to her; and has no tendency to impute 
fraudulent motives. Mrs. Willard could not have enforced 
the trust on such table talk as was inevidence; and if Law. 
son had an absolute title, which to all appearance he obtain- 
ed from the trustee of Willard, the creditors of Willard could 
not complain of any disposition which Lawson chose to make 
of the land. They were at liberty to buy or bid against him; 
and, if they supposed he was buying at an under value, it was 
their interest to do so. They did not bid, and he acquired 
the same title which any other creditor or bystander would 
have got. That title he could dispose of at his pleasure. 

The finding of the court, therefore, that Lawson’s title was 
in trust for defendants, seems to be without evidence in its 
support. The declaration he made after the purchase, of his 
intention to convey to Mrs. Willard, does not make him a 
trustee ; nor does it vest such equitable interest in her or her 
husband, as would render it subject to creditors of the hus- 
band. (See Dallam vs. Renshaw, 26 Mo., 586; Price vs. 
Evans, 7.. 31; Lane vs. Ewing, 31 Mo., 87.) 

The judgment is reversed. Judge Sherwood absent. The 
other judges concur. 





° 


Srate oF Missovrt, ex rel. Rurvs L. McDonatp, ef al., Re- 

spondents, vs. Joseph Lanepon, Appellant. 

1. Constable's bond—Suit on for failure to make proper return—Criterion of 
damages.—In action on a constable’s bond, for failure to return an execu- 
tion according to its command, under a proper construction of the statute, 
(Wagn. Stat., 844-5, 33 19, 20, 23) plaintiffs measure of damages is not neces- 
sarily the amount of the execution with one hundred per centum per annum. 
The production of the execution may be prima facie but not conclusive evi- 
dence on this point. But the constable may, notwithstanding, show whut 
amount could in point of fact have been realized on the execution. And the 
amount of damages actually sustained by plaintiff, with one hundred per cent. 

is the true measure of damages. 
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Appeal from Buchanan Circuit Court. 
2. H. Voriesand T. A. Green, for Appellant. 


I. Relators must show the extent to which they were actu- 
ally damaged by the alleged neglect of the constable. (Ben- 
nett, adin’x, vs. Vineyard, 34 Mo., 216; Kel. Treat., 417.) 

Il. The question as to whether the officer did return the 
same Within the time limited, was put directly in issue by 
the pleadings; and the officer’s return on the execution 
showed that it was properly returned within the time. But 
the court admitted the verbal evidence and a written memo- 
randuin, made by the justice on the execution, to contradict 
the return of the officer. This was manifest error. 

(See generally, Crock. Sher. & Const., 356, § 833; 10 
Wend., 367; 1 Hill, 275; 4 Scam. IL, 331; 6 Hill, 550; 4 
Sandf., 67; 21 N. Y., 481; 7 N. Y., 553; 39 Barb., 69.) 


Strong & Hedenburg, for Respondent. 


I. The judgment below was right. The proceedings in 
this case are wholly governed by Art. VIII. ch. 82, Wagn. 
Stat., especially by §$ 19, 24, and 26 of said article. (Ben- 
nett’s adm’x vs. Vineyard, 34 Mo., 216.) 

If. “If the officer fails to make return a® the proper time, 
he then is in default, and can only free himself from further 
liability by going to plaintiff and tendering him the money 
due, with the penalty to the time of tender.” (State to use, 
ete. vs. McLernan, 10 Mo., 780; State to use, &e. vs. Muir, 
24 Mo., 263; Robertson vs. Com’rs, 5 Gil., [1ll.] 559; Law- 
ton vs. Erwin, 9 Wend., 234; Sloan vs. Case, 10 Wend., 371.) 


Avams, Judge, delivered the opinion of the court. 


This wus an action on a constable’s bond, for failing to re- 
turn sn execution according to the command of the writ. 

The execution was for $147.15, and was dated 26th of Au- 
gust, 1871, and made returnabie ninety days thereafter. A 
return was indorsed by the constable on the execution, as of 
date the 26th of October, 1871, “no property found whereon 
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to levy ;” but the execution was not in fact returned to the 
justice of the peace till the 7th of December, 1871. The 
plaintiff claimed as damages, the whole amount of the execu- 
tion, with interest thereon at the rate of one hundred per 
centum per annum. 

On the trial the defendants offered to prove that the real 
date of the return was the 26th of November, instead of Oc- 
tober, and also offered to prove that the detendant in the ex- 
ecution had no property, and was wholly insolvent, and 
nothing could be made on the execution. The evidence was 
all excluded, and the detendants excepted. 

The court decided that for failing to return the execution 
according to its command, the only criterion of damages was 
the amount of the execution, with interest at the rate of one 
hundred per cent. per annum thereon, and rendered judg- 
ment accordingly. 

The material question in this case, is as to the amount of 
recovery. This involves the construction of sections 19, 20 
and 23, 2 Wagn. Stat., 844-5. Section 19 requires the party 
injured to file a statement of the nature of his complaint. If 
le has been injured by a failure to return the writ according 
t» its command, he must state in his complaint the facts 
showing the amount of his damages. This is manifest from 
the body of section 22, which requires the justice to render 
judgment for the amount ascertained to be due on the com- 
plaints or, as in section 23, when the case is tried by a jury, 
the verdict is to be for the amount ascertained to be due by 
the complaint. How is the amount to be ascertained? Is 
the simple production of the execution conclusive evidence of 
the amount of damages? That may be prima facie the 
amount due. But may not the constable rebut this by show- 
ing that the defendant had no property, and was wholly in- 
solvent, and that no sort of diligence would have availed, 
during the life of the execution, to obtain satisfaction. The 
only fair inference to be drawn from the several sections, is, 
that a party may recover such damages as he sustained by the 
default of the constable in not returning the execution accord- 
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ing to its command, with one hundred per centum per annum 
interest thereon. This is the letter of the law applicable to 
sheriffs and other officers, in regard to said defaults. (See 
§ 64, 1 Wagn. Stat., 614.) 

There seems to be no good reason why a different rule 
should prevail as to constables. The State to use, &c. vs. Me- 
Lernan, (10 Mo., 780) and State to use, &c. vs. Muir 
(24 Mo., 263) are not in conflict with these views; nor is the 
ease of Bennett’s adm’r vs. Vineyard, (84 Mo., 216.) None 
of these cases touched the point raised in this case. 

The default here was for failing to return the writ to the 
justice intime. There was no fulse return, A false return 
has no reference to the time when the return is to be made; 
but to the facts stated by the officer in his return. 

In my judgment the court erred in excluding the evidence 
offered by the defendants, and in adopting the amount of the 
execution as the only criterion of damages. 

Let the judgment be reversed and the cause remanded. 
Judge Vories not sitting ; Judge Sherwood absent ; the other 
judges concur. 





Srateor Missovrt, to use of Armsrrone Brotarrs, Respond- 
ent, vs. Josepn Lanapon, et al., Appellants. 


1. Constable releasing attached property, liable on his bond, when—Measure of 
damages against constable, what.—Where property is attached and judgment 
obtained before a justice, a constable who turns over the proceeds to a third 
party on mere notice of claim, without proof of title, becomes liable there- 
for on his bond. And the measure of damages will be the amount and value of 
the property wrongfully released. (See State to use, ete. v, Langdon, ante p. 350.) 
Aud where judgment is rendered, an inquiry of damages should be awarded 
to ascertain that fact? 

The proper course of the claimant in the original suit is to interplead while the 
attachment is pending, and not afterward. 


Appeal from Buchanan Circuit Court. 


4. H. Vories & T. A. Green, for Appellants. 
23—voL. LVIL. 
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I. The value of the property released by the constable was 
the measure of damages; and this matter should have been 
inquired into, and the damages assessed in the usual way, 
even if the court below was correct in sustaining the motion 
for judgment, notwithstanding the answer. 

The court, therefore, erred in giving final Judgment as to 
the forfeiture of the bond, and the amount of relators dam- 
age at the same time; and in refusing defendants an inquiry 
and assessment of damages in the usnal way. (Gen. Stat., 
1363, pp. 604-607, §$ 5—7, 15—28.) 

If. Under the facts set up in defendant’s answer, viz: that 
the administrator had duly notified the constable in writing, 
according to law, that he claimed the property, and that the 
constable notified relators of the same, and demanded an in- 
demnifying bond, and relators refused to give it, the officer 
had the right to release the property, and abandon the levy. 
(Gen. Stat., 1865; p. 719, § 12; Kel. Treat., p. 159—162; 
35 Mo., 506.) 

W.H. Sherman, for Respondent. 


I. It was the constable’s duty to execute the writ aceord- 
ing to the command thereof, to make relator’s debt out of the 
personal property attached. (Dradley vs. Holloway, 28 Mo., 
150; 1 Wagn. Stat., 614, § 63; p. 615. § 66; Bacon vs. Crop- 
sev, 7 N. Y., 199; Parmalee vs. Hitchcock, 12 Wend., 96 ; 
Dominick vs. Eacker, 3 Barb., 19; Crock. Sher., 380.) 

II. The written notice of claim served on the constable 
did not contain any of the requirements of the statute which 
authorizes a constable, in certain cases, to demand an indem- 
nifying bond from the execution creditors, before proceeding 
to sell the property levied on. (1 Wagn. Stat., p. 842. § 12; 
192. § 52.) The notice must comply with the statute, else it 
is the duty of the officer to ignore it. (Bradley v. Holloway, 
28 Mo.. 150.) 

III. If Hoyt had notice of the attachment proceedings, 
before judgment was rendered, it was his duty to interplead, 
failing todo which the judgment ought to be held to bar his 


claim. 
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Waener, Judge, delivered the opinion of the court. 


This was an action commenced on an official bond as con- 
stable, against Langdon, as principal, and the other defend- 
ants as sureties. The breach assigned was, that Langdon 
failed to perform his duty in making the money on an exe- 
eution placed in his hands for collection, 

It is alleged in the petition that the plaintiffs in the suit 
were the plaintiffs in a certain proceeding by attachment be- 
fore a justice of the peace; and that by virtue of process, the 
defendant as constable attached the personal property of tlie 
defendant therein, and had it in his possession ; that judgment 
was duly given in the suit in favor of the plaintiffs, and that 
a special execution was issued and placed in the hands of the 
defendant, requiring him to make and satisfy the debt and 
costs; that in violation of his duty he released the property 
and returned the execution unsatisfied. There is also an 
averment in the petition that the property was amply sufli- 
cient to have paid the plaintiff's judgment together with the 
costs. The answer denied that the attached property was 
suflicient to satisfy plaintiff's judgment and costs; and then 
set up, as a further defense, facts which were deemed a justi- 
fication in the defendant, in releasing the property without 
a sale, and returning the execution unsatistied. 

The court, on motion of the plaintiffs, gave judgment in 
their behalf, notwithstanding the answer; thus holding that 
it constituted no valid defense. 

We think the facts stated in the answer to exonerate the 
defendant, from liability for his acts in releasing the proper- 
ty, were wholly insufficient, and could not be pleaded as a 
justification. The defendant gave up the property attached, 
upon the notice of an administrator, who did not show that 
he was entitled to its possession. Moreover, it was not with- 
in the province of the defendant to sit in judgment, or ce- 
termine who was justly entitled to the legal possession. Tlie 
property, after it was attached, was held by the defendant. 
and it was inthe custody of the law by order of a court hav- 
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ing competent jurisdiction. Any person claiming title to the 
property should have come into the court where the attachment | 
was pending and interposed an interpleader ; but instead of | 
pursuing this remedy the party lies still, and then addresses 
his notice to the defendant as constable. This he could not 
do, even if he had rights; though here we are satisfied that 
he had none. After the debt had ripened into a judgment 
it was the plain duty of the defendant to have obeyed the 
mandate of the court. It was no part of his duty to under- 
take to decide as towho had the better title to the prop- 
erty. 

But there is another question presented, which must lead 
toareversal. The petition avers that the attached property 
was sufficient to pay off plaintiff's judgment and costs. This 
is denied in the answer. Here there was an issue, the solu- 
tion of which depended on evidence. But the court with- 
out any testimony whatever, in the face of the denial, ren- 
dered judgment for the plaintiffs for the full amount. The 
measure of damages in the case would be the injury sustained 
by the plaintiffs; and that would be determined by the 
amount and value of the property wrongfully released. (State 
to use Of, etc. vs. Langdon, ante p. 350.) 

When judgment was rendered on the bond, an inquiry of 
damages should have been awarded to ascertain the real in- 
jury. The sureties could certainly be held no further than 
this, for the defanlt of the officer. 

The judgment will be reversed and the cause remanded. 
Judges Napton and Adams concur. Judge Vories did not 
sit; Judge Sherwood absent. 
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Wituiam E. Hosa, Respondent, vs. Craupius A. Rowxey and 
Asram Nave, Appellants. 

1. Promissory notes—Etension— Payment of interest in advance—Discharge of 
suretics.—A promise of extension upon a note, in order to discharge a surety 
thereon, must be such as will prevent the holder from bringing an action 
against the principal ; and the taking of interest in advance will not constitute 


such a promise. 
Appeal from Buchanan Circuit Court. 
B. F. Loan, for Appellants. 


[. The facts in this case bring it fully within the rule which 
exonerates sureties. (Rucker vs. Robinson, 38 Mo., 158; 
Smarr vs. Schnitter, 38 Mo., 481.) 


Judson & Barnard, for Respondent. 


I. Mere forbearance, given to the maker of a note, will not 
release the surety from his liability. To discharge the surety 
it is necessary that the creditor should have made some valid 
agreement with the principal debtor, by which the creditor’s 
right to enforce his contract is suspended, and his hands tied 
for a definite period. (Reynolds vs. Wait, 5 Wend., 501.) 
Such an agreement must have a valid consideration to sup- 
port it. (Ford vs. Beard, 31 Mo., 459; Rucker vs. Robinson, 
38 Mo., 154.) 

Il. The payment of interest in advance, or the payment 
| of usurious interest, is not a sufficient consideration to sup- 
port such an agreement and give it validity. (Marks vs. Bank 
of Mo., 8 Mo., 316; Wiley vs. Hight, 39 Mo., 1380.) 


Napron, Judge, delivered the opinion of the court. 


This was a suit on a note for $2.000, due in four months, 
which was executed by Rowley and Nave, and was due April 
22,1871. Rowley was principal and Nave surety, though 
the note did not on its face show this. When the note fell 
due, the principal debtor, Rowley, paid on it $400 and inter- 
est in advance, at the rate of 12 per cent. for four months; 
and this was repeated at the end of another four monthis, 
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Receipts on the note were entered for these amounts. The 
understanding was, that the principal debtor should have four 
months longer; but there is no written instrument to that 
effect, nor any verbal one, except what may be inferred from 
the receipt of interest in advance for the four months, and a 
declaration of the creditor to the principal debtor, that he 
would wait so much longer. 

The defense of the surety is, that he was discharged by 
giving this further time to the principal, without his consent, 

In the ease of Oxford Bank vs. Le wis, (8 Pick., 458) it 
was decided that taking interest in advance did not con- 
stitute such a promise for extension as precluded suit by the 
holder against the principal. This view of the law was re-it- 
erated in Blackstone Bank vs. Hill, (10 Pick., 153); and it 
is there observed: “ The principle is stated in Oxford Bank vs. 
Lewis, that to discharge the surety, the contract for new 
credit must be such as will prevent the holder from bringing 
an action against the principal. The plaintiffs were not pre- 
cluded, during such supposed renewed terms of credit, from 
suing the principal in the case under consideration.” 

“The strongest circumstance showing a renewed credit, is 
the receiving interest in advance; but in the case of the 
Oxford Bank vs. Lewis, where that point was expressly adju- 
dicated, it was held that that circumstance did not tie the 
hands of plaintiffs, if at any time they thought it necessary 
for their security to bring an action.” 

These cases were cited by this court with approbation in 
Rucker and others vs. Robinson and others, (38 Mo., 158) ; and 
the court in that case further observed: “It is well settled, 
that a covenant not to sue upon a claim, cannot be pleaded 
to, and presents no bar to, an action on the claim; the only 
remedy of the covenantee being a suit for damages on thie 
covenant or agreement.” And to support this position the 
court cites the cases of Atwood vs. Lewis, (6 Mo., 392); Birch- 
er vs. Payne, (7 Mo., 462); Bridge vs. Tiernan, (36 Mo., 439); 
and proceeds thus: “ Hence it has been held, that an express 
covenant not to sue the principal debtor for a certain or pre- 
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scribed time, will not discharge the surety, because, notwith- 
standing the agreement, suit may be brought at any time, 
and the covenant is no bar, but only gives the covenantee an 
action for damages.” (Perkins vs.Gilman, 8 Pick., 229; Fal- 
lerm vs. Valentine, 11 Pick., 156; Doe vs. Tuttle, 4 Mass., 
414. might also be cited.) 

And this view seems to be sustained by this court in the 
ease of Nichols vs. Douglas and McCulloch, (8 Mo., 49) where 
Judge Scott says: Now, if the creditor has given time to 
the debtor, the surety cannot sue. What is the giving time? 
It is not a mere promise of indulgence; it is the act of the 
ereditor depriving himself of the power of suing, by some- 
thing obligatory, which prevents the surety from coming into 
a court of equity for relief, because the principal, having tied 
his own hands, the surety cannot release them.” 

And in Wiley vs. Hight, 39 Mo. 130, this opinion seems to 
be sustained. 

We are aware that the cases on this point are conflicting, 
and that the decisions cannot be reconciled ; but we are dis- 
posed to adhere to the decisions of this court, which have an 
undoubted tendency to restrict the attempts of obligees to 
evade the performance of their obligations to very narrow 
grounds, 

That the creditor in this case had no intention to tie his 
hands, in regard to the note sued on, is apparent from the 
evidence. He proposed a new note; but the agent of the 
principal debtor having assured him that an extension of 
time on the old note would have no such effect, he made no 
further objection to the extension. 

This case rests on the same ground that the decision did in 
Wiley vs. Hight, (89 Mo., 133). The payment of interest in 
advance did not prevent the creditor from suing at any time, 
and whether that interest was usurious or not does not mat- 
ter, so far as a suit on the note for what was due, is con- 
cerned. 

Judgment affirmed; Judge Vories not sitting; Judges 
Adams and Wagner concur; Judge Sherwood absent. 
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Awnprew Leerer and Joun P. Lerrer, Administrators of the 
estate of Jonn B. Leeper, deceased, Respondents, vs. Wi- 
iam D. McGuire and Gustavus G. Henry, Appellants. 


1. Agent of deceased person may testify as (o transactions subsequent to the death, 
—A transaction had by the agent of a deceased person, since the death of his 
principal, may be shown in evidence, but in such case the agent himself must 
testify. 

2. Administrator— Admissions touching estate, when incompetent—An adminis- 
trator may testify touching transactions regarding the estate of the deceased 
which occurred before the granting of his letters; but his admissions after he 
becomes administrator, affecting as they do the interests of the estate, cannot 


be proved, 
Appeal from Livingston Circuit Court. 
Collier & Mansur, tor Appellants. 
Broaddus § Pollard, tor Respondents. 
Napton, Judge, delivered the opinion of the court. 


This suit was brought by the administrators of John B. 
Leeper, deceased, against McGuire and Henry, to recover the 
amount of a note for $800, payable twelve months after date. 

There was no defense on the part of McGuire, the princi- 
palon the note; but Henry, who was surety, set up as a 
defense, that the creditor, throngh the agency of his son, 
the administrator of the estate, extended the time of payment 
of the note for twelve months after it was due, upon consid- 
eration of an agreement made by the principal, without con- 
sent of the surety, that he would pay compound interest. 

The only question in the case arises upon the exclusion of 
testimony by the court which tried the case. The defendant 
Henry offered to prove by his co-defendant, McGuire, that he 
made and entered into a written agreement with Andrew Leep- 
er, son and agent of the obligee, that in consideration of one 
year’s extension, said McGuire would pay compound interest. 
This was excluded by the court on the ground that the obli- 
gee was dead and the witness offered was a party to the enit 
and a party to the note. 




















AUGUST TERM, 1874. 





Leeper, et al. v. McGuire, 





The defendant then offered to prove by the same witness, 
that he had a conversation with plaintiff, Andrew Leeper, 
adm’r, in which he admitted and recognized such written 
agreement; which was also excluded, because it was hearsay 
testimony, and because the administrator could not by ad- 
missions affect the rights of the estate. 

The defendant, Henry, then offered to prove by his own 
evidence, that after the death of John L. Leeper, Andrew 
Leeper, the administrator, came to him and told him of the 
agreement of his co-defendant, McGuire, to pay compound 
interest on said note, ete. This was also excluded. ‘This be- 
ing all the evidence offered in the case, the court gave judg- 
ment for the plaintiff for the note and interest. 

The case of Poe and others vs. Domic, (54 Mo., 124) de- 
cides that a transaction had since the death of the party, by 
an agent of the deceased, may be established, in conformity 
to the opinion of the court in Stanton vs. Ryan, (41 Mo., 
510); but in such cases the agent must. be called, who is com- 
petent to testify on such point. 

In the present case, the agent was not called; and his ad- 
missions in conversations with the witness were proposed. 
The plaintiff, who was administrator, was competent to tes- 
tify to transactions occurring before he obtained letters of ad- 
ministration ; but his admissions after he became adminis- 
trator could not be proved, affecting, as they would, the in- 
terests of the estate, and of others besides himself. (Allen 
vs. Allen’s adm’r, 26 Mo., 328.) 

Neither of the witnesses examined, therefore, had any 
right to testify of admissions by the plaintiff, administrato:. 
There was no proof that the administrator was a distributee ; 
and if he had been, he could not admit away the rights of 
his co-distributees, if there were such. 

This evidence may also be excluded on the ground that a 
party to the suit could not testify as to the contract sued on, 
when the party with whom it was made is dead. The court, 
therefore, properly excluded the evidence. 
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It might be further observed, that, under the decisions of 
this court, the proposed testimony would not have been a de- 
fense. (Hosea vs. Rowley, decided at this term, ante p. 357.) 

Judgment affirmed ; the other judges, except Judge Sher- 
wood, who is absent, concur. 
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Bisnop A. Battery and Joann G. Woops, Respondents, ve. 
Wiuram F, McGryniss and Srrorner McGryniss, Appel- 
lants. 


1. Lis pendens applies only to those having notice, ete.—The doctrine of lis pen- 
dens ouly applies when parties to a suit have been notified of it. There is no lis 
pendens as to strangers until process is served or there is a voluntary appear . 
ance of the parties to it. 

. dudgment—lrregularity in, not void collaterally, when —Where suit was 
brought against several defendants, of whom a portion were minors, and judg- 
ment was rendered against the infants without their appearance by guardian 


in 


or curator, or where a judgment was rendered, on notice of publication against 
non-resident defendants at the same term at which they were notified to ap- 
pear, Aeld, that in cases of that character although such judgments might be 
set aside for irregularity in direct proceedings for that purpose, they were 
not void, collaterally, as to parties brought within the jurisdiction of the 
court, 


Appeal from Clay Circuit Court. 
E. H. Norton, W. H. Woodson, and D. C. Allen, tor Appel- 


lants. 


I. The judgment of partition, etc. in the Circnit Court, 
rendered March 29th, 1870, in the case of Andrew J. Rupe 
vs. Susan E. Malott, was absolutely null and void. and no 
title could be acquired under it; 1st—because there had been 
a previous judgment of partition in said cause, and commis- 
sioners appointed to divide the land, rendered March 17, 
1869, and it had not been vacated or set aside when the 
second judgment was rendered ; there cannot be two judg- 
ments in same case; 2nd—becanse on the 29th day of March 
1870, and until on and after May 26th, 1873, the defendants, 
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James J. and Sarah E.Willoughby were minors, and said judg- 
ment was rendered agamst them without the appointment of a 
guardian ad litem toappear and defend for them, and without 
any appearance for or by them; also, because the minors, Wil- 
liam C. Rupe and Francis M. Rupe were made defendants, 
and judgment rendered against them without service of 
process upon them, or appointment of guardian ad litem, and 
all this at the same term of the court. Minors can only ap- 
pear in a partition suit after service of process upon them, 
and by guardian ad litem duly appointed. (Hendricks vs. 
McLean, 18 Mo., 32; Gibson vs. Choutean, 39 Mo., 536; 
Randalls vs. Wilson, 24 Mo., 76; Shaw vs. Gregoire, 41 Mo., 
407; Whitney vs. Porter, 23 Ill., 445); 3rd—because a judg- 
ment is an entirety, and is good as to all or bad as to all; 
and being erroneous as to the minors, Wm. C. and Francis 
M. Rupe, and James J. and Sarah E. Willoughby, was errone- 
ous and void as to all. (Randalls vs. Wilson, 24 Mo., 76; 
tush vs. Rush, 19 Mo., 441; Pomeroy vs. Betts, 31 Mo., 
419; Cov. Mut. Life Ins. Co. vs. Clover, 36 Mo., 392 ; Goode 
vs, Crow, 51 Mo., 212; Howard vs. Thornton, 50 Mo., 291; 
Dickenson vs. Chrisman, 28 Mo., 134; Swan vs. Horton, 14 
Gray, 179; Farris vs. Richardson, 6 Allen, 118; Holbrook vs. 
Murray, 5 Wend., 161; Hall vs. Williams, 6 Pick., 232; Rich- 
ard vs. Walton, 12 John., 434.) 

II. At the time of the purchase by William F. McGinniss 
of the interests in the lands of Andrew J. Rupe and others, 
April 13th, 1869, by their deed of that date, the case of Rupe 
vs. Malott (in partition) was not a /és pendens as to the de- 
fendants, nor was it at the May Term of the Clay County 
Court when it ordered the sale of the interests of the Wil- 
loughby heirs. No sane man can, upon all of the facts and 
the record, believe for a moment, that the defendants ap- 
peared March 17th, 1869. 

III. Neither of the appellants, Wm, F. McGinniss or Strother 
McGinniss not being affected with notice of the partition suit, 
and it not having been a dis pendens as to him while he was 
acquiring his interests in the said lands, and neither he nor 
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his co-appellant being a party to the suit, they, appellants, 
are entitled in a collateral suit to the benefit of all proof, 
whether in the record or dehors the record, which goes to 
show that the judgment of March 29th, 1870, was erroneous 
aud void or fraudulent; and this is true, especially in a case 
like this, where the title of one party recites the judgment 
and record that is attacked. An erroneous or fraudulent 
judgment may be avoided by proof. (Freem. Judgm.., § 337, 
p. 297; § 336, p. 297; Vose vs. Morton, 4 Cush., 27; Leon- 
ard vs. Bryant, 11 Mete., 370; Downs vs. Fuller, 2 Metc., 
135; Griswold vs. Stewart, 4 Cow., 457.) 

IV. The judgment in the case of Chapman vs. Rupe 
was void, for the reason that it was rendered on the last day 
in which defendant was notified to appear, (8rd day of term,) 
and was, besides, rendered at the first term after the suit was 
brought. 


J. E. Lincoln, for Appellants. 


I. A suit pending is not notice to a purchaser so as to affect 
his interest, until the writ is served after the petition is filed. 
(44 Mo., 444; 40 Mo., 572; 27 Mo., 560; 38 Mo., 525; 2d 
Sudg. Vend., 393.) 


J. E. Merryman, for Respondents. 


I, The appellants were purchasers, pendente lite they 
having bought out the interest of some of the heirs of Rupe 
after the petition for partition was filed, and after the parties 
had made their personal appearance in court, and consented 
to a decree for partition of the land. Therefore in this suit, 
being a collateral proceeding, the appellants are estopped 
from attacking the judgment in the partition suit. The 
Circuit Court had jurisdiction in the partition case, both of 
the property and the parties, and appellant purchased sub- 
ject to the judgment rendered. 

If. It is admitted that the proceedings in the partition suit 
were irregular in some respects, but irregularities do not 
render the proceedings void. The judgment was good as 






















AUGUST TERM, 1874. 


B. A. Bailey and J. G. Woods v. W. F. and 8. McGinniss, 








to all the parties before the court, though not binding on 
those not before the court. If an appeal had been taken, 
then the judgment would have been reversed as to all the 
parties, but until reversed it was good as to all the parties 
before the court. (7 Mo., 463; Ror. Sales, § 339.) 


Napron, Judge, delivered the opinion of the court. 


This was an ejectment to recover 180 acres of land in Clay 
County: The case was tried by the court, and the plaintiffs 
recovered 8-9 of the Jand. 

The land in dispute belonged to the estate of Wm. Rupe, 
deceased. There were nine heirs of said Rupe, to-wit: four 
sons, Andrew, Richard, David and Harvey, and five daughters, 
Mrs. Malott, Mrs. Carroll, Mrs. Hayden, Mrs. Ish and Mrs. 
Willoughby, the last of whom died before her father, leaving 
two children, who represented her portion of the land. 

The plaintiffs claim indirectly through a judgment in par- 
tition of the estate among the heirs, and a sale under this 
judgment, and a deed from the sheriff. The defendants 
claim 6-9 of the title, by virtue of a deed executed by the 
parties holding an interest to this extent, after the commence- 
ment of the suit in partition, and before the judgment and 
sale and deed by the sheriff. 

It seems that one Chapman sued Harvey Rupe, one of the 
heirs, in attachment and obtained a judgment, and purchased 
his interest in the estate of his father under execution, and 
obtained a deed, by which he became the owner of said 
Harvey Rupe’s interest in the land; and on the 26th Feb, 
1869, said Chapman and Andrew J. Rupe instituted in the 
Cirenit Court of Clay Co., a proceeding for partition. 

This suit is entitled “ Andrew J. Rupe and Andrew L. 
Chapman, plaintiffs vs. Susan E. Malott and Hiram Malott, 
her husband, Mary M. Ish and John Ish, her husband, 
Zelpha A. Carroll and James J. Carroll her husband, Delilah 
Jane Hayden and Elijah Hayden, her husband, James J. 
Willoughby and Sarah E. Willoughby, defendants.” 
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From this title of the case it appears, that only the female 
representatives of Rupe or their descendants were made 
parties defendants ; but the petition explains that the plain- 
tiff, Andrew J. owned 2-9, his own share, and that of 
his brother, David, and the Willonghby’s 2-9, although the 
evidence shows that this is a mistake, and the interest of 
Richard is entirely omitted. 

As the deed to McGinniss, defendant, from Andrew J. 
Rupe and Mrs. Malott, and Mrs. Ish, and Mrs. Carroll and 
Mrs. Hayden,was dated 17th April, 1869, it will be necessary 
to notice the various steps taken in the partition suit, from 
which proceeding and judgment plaintiffs derive their title. 

The suit in partition was begun 26th Feb., 1869. On 
March Ist, an order of publication was made in vacation 
against Susan E. and Hiram Malott, non-residents, notifying 
them to appear to the April Term of the Clay Circuit Court, 
1869, which term commenced Apl. 2Sth, 1869. By reason 
of a change of the term in this Circuit, the summons, 
dated March 2, was made returnable to the April Term, 1869 ; 
and on the summons the sheriff returned service on the 
Carrolls on 17th Ang., 1869, on the Haydens on Sth June, 
1869, on the Willoughbys, on 3lst Ang. 1869, and the 
Malotts and Ishs not found. This return was made Aug. 
dist, 1869. 

On the 17th March 1869, the record of the Circuit Court 
contains this entry “ Andrew J. Rupe and Andrew L. Chap- 
man vs. Susan E, Malott, ete.: Now at this day come the 
parties aforesaid by their attorneys and on motion, Susan E. 
Malott and Hiram Malott, her husband, two of the defendants 
are made parties plaintiff in this cause.” 

And on the same day is this entry: “ Andrew J. Rupe, 
Andrew L. Chapman, Susan E. Malott and Hiram Malott, 
her husband, against Mary M. Ish and John Ish, her husband, 
Zelpha A. Carroll, ete. Now at this day come the parties 
aforesaid, by their attorneys, and consent that partition of the 
lands mentioned in plaintiff's petition be made, in conformity 
with the prayer thereof,which said real estate is thus deseribe:d 
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(here follows the description) and the court finds the rights of 

the parties in interest in said real estate to be as follows, viz: 

that Andrew J. Rupe is entitled to two undivided ninths of 
) said land; that Andrew L. Chapman, Susan E. Malott, Hiram 
Malott, her husband, in right of Susan E., Mary M. Ish and 
John Ish her husband, in right of said Mary M., Zelpha A. 
Carroll, James J. Carroll, her husband, in right of said Zelpha 
A.,Delilah Jane Hayden and Elijah Hayden, her husband, in 
right of said Delilah Jane and James J. Willoughby are each 
entitled to one undivided ninth,” and the court appoints com- 
missioners to make the division accordingly. 

It will be observed that only 8-9 are disposed of in this 
decree, and that nothing is said of the remaining 1-9. 

The next entry on the record of the partition suit is dated 
September 29th, 1869, and the original title of the vase is 
resumed, to-wit: Andrew J. Rupe and Andrew L. Chapman 
vs. Susan E. Malott, ete. It then appears that the plaintiffs 
come into court and prove, to the satisfaction of the court, 
that Susan E. Malott and Hiram Malott, and Mary Ish and 
Jolin Ish are non-residents of this State; and, thereupon, an 
order of publication is made in the usual form, requiring said 
defendants, non-resident, to appear at the next regular term 
of the court, at Liberty, on the 38rd Monday of March next, 
1870. 

And in the record of said March Term, 1870, and on the 
25th of March, proof of this publication was made; and on 
the 26th March, 1870, appears the following order, in the case 
still entitled “ Rupe & Chapman vs. Malott.” Now at this 
day comes Rachael A. Rupe, widow of Richard R., and files 
her petition, asking to be made a party defendant, together 
with her two children, William C. and Francis M., minors. 
Whereupon Henry Smith is appointed guardian ad litem for 
said minors, and the said widow and said Smith, guardian as 
above stated, filed their answer to the petition, at the same 
term, although it is not stated on what day, It does not 
appear that any summons issued to the minors. This answer 
asserts that Richard Rupe died, seized of one-ninth interest 
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in said land, and prays for an allotment of such share to the 
widow and children of said Richard. 

The final judgment in the case appears on the record, as 
made March 29th,.1870. This judgment, with the title of 
the case, is thus: “ Andrew J. Rupe and Andrew L. Chap- 
man against Susan E. Malott and Hiram Malott, her husband, 
Mary M. Ish and John Ish, her husband, Zelpha A. Carroll 
and James J. Carroll, her husband, Delilah Jane Hayden and 
Elijah Hayden, her husband, Sarah E.Willoughby and James 
J. Willoughby, her husband, (ste) Rachael A. Rupe, William 
Corum Rupe and Frances Marion Rupe,” 

* And now come the parties, plaintiffs and defendants, and 
the cause coming on to be heard on the petition, answer and, 
evidence, and the court being sufficiently advised, etc., finds 
that the above named parties, plaintiffs and defendants, are 
the owners in fee simple of, and the only persons having any 
interest in, the following described real estate,” (here followsa 
description of the land). 

“And the court further finds, that Andrew L. Chapman, 
Susan E. Malott, wife of Hiram M., Mary M. Ish, wife of 
John Ish, Zelpha A Carroll, wife of James J. Carroll, Delilah 
J. Hayden, wife of Elijah H., Sarah E. Willoughby, wife of 
James J. Willoughby, are each of them entitled to one-ninth 
part of said real estate, and that Andrew J. Rupe is entitled 
to two-ninths, and that Rachael A. Rupe, William C. and 
Frances M. Rupe are each entitled to one twenty-seventh part. 

* And the court further finds, that from the nature and 
amount of said real estate, and from the number of owners, 
partition thereof in kind cannot be made among the owners.” 

“ The court therefore decrees, adjudges and orders that the 
real estate be sold by the sheriff, during some day of the next 
term of this court, such sale to be made under the regulations 
prescribed by law, and the proceeds arising from such sale 
are ordered to be divided among the parties according to their 
respective interests, as herein above decreed, and the sheriff 
is further ordered to make report of his proceedings herein 
at the next term of this court and this cause is continued.” 
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And the record proceeds to show that in September and 
December, 1870, the sheriff reported the sale under which 
plaintiffs claim and it was approved by the court. Bailey 
and Chapman were the purchasers at $500, and Chapman 
afterwards sold to the co-plaintiff. 

The record of the suit of Chapman vs. Harvey Rupe was 
also offered in evidence, but it is not material in this action. 
Chapman’s title to his interest is clear and his transfer of this 
to the plaintiff Woods. 

The deed under which defendants claim was offered in 
evidence, but excluded. This deed is dated April 13th, 1869. 
This deed is from Andrew J. Rupe, James J. Carroll and his 
wife, Elijah Hayden and his wife, John Ish and his wife, and 
Hiram Malott and his wife, and purports to convey to Me- 
Ginniss for $2,640, the land in controversy. It conveys 5-9 
of the land, or 6-9, if Andrew J. Rupe owned 2-9, and so it 
purports to convey 2-3 or 6-9, This deed was properly ace- 
knowledged by all the parties to it, and all the acknowledg- 
ments were taken in Clay County, except that of Ish and 
wife, which were taken in Jackson. This deed was filed for 
record on April 19, 1869. 

It was proved that the plaintiff, Woods, was attorney for 
plaintiff in the attachment suit and in the suit for partition, 
and that the plaintiff, Bailey, was clerk of the Circuit Court 
of Clay Co., during all the proceedings. 

The defendants offered proof to show that David Rupe’s 
interest was conveyed to Andrew J. Rupe, but the evidence 
was excluded on the general ground that Andrew J. Rupe’s 
interest was determined by the judgment in partition. 

The defendants also proposed to show that Richard A. 
Rupe’s interest had been duly passed to Wm. Hayden, before 
the deed to defendant of April 13, 1869. This was excluded 
on the same general ground that this deed was made pendente 
lite. 

The defendants then offered a deed from the Curator of 
James J. Willoughby, and Sarah E. Willoughby minors, dated 
Nov. 2, 1869. It does not appear what disposition was made 
24—voL. LVu. 
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of this offer ; but as the title derived from it was disregarded, 
it may be assumed to have been rejected. 

The following declarations of law were asked by defendants 
and were refused on the trial. 

1st. That under the deed of Andrew J. Rupe, John H. Ish 
and Mary Ish, James J. Carroll and Zelpha A. Carroll, Hiram 
Malott and Susan Malott, Elijah Hayden and Delilah Hayden, 
dated the 13th April, 1869, all the interest they own in the 
land in controversy was conveyed to defendant, and that se 
fur as the interest of the above named parties in the said 
lands is concerned, thus conveyed to defendant, it did not 
pass to plaintiffs under the sheriff's deed read in evidence, to 
Bailey & Chapman and by Chapman to Wood. 

2nd. That under the deed of Chrisman, Curator of the estate 
of James J. and Sarah E, Willoughby, their interest of one 
undivided ninth of the land in controversy, was conveyed to 
the defendant, and the interest thus conveyed of the said 
James J. and Sarah E. Willonghby, did not pass under the 
sheriff's deed to Bailey & Chapman and from Chapman to 
Wood. 

3rd. Thatthe judgment of partition on which the sale was 
made, and the sheriff's deed executed, were void. 

4th. That if, by any order of the court at the March Term, 
1869, Susan Malott and her husband were made parties plain- 
tiffs, and at the same time a judgment of partition was made 
by the court, by consent of the parties, or their attorneys, and 
commissioners were appointed to divide the land, the court, 
at a subsequent term, had no power to make an order for the 
sale of said lands, without a report from the commissioners, 
that the land could not be divided without great prejudice to 
the owners; and, as no such report is shown to have been 
made, the judgment of the court on the 29th of March, 1870, 
under which said land was sold, is void, and the sheriff's deed 
to Bailey & Chapman conveys no title. 

5th. That Wm. C. Rupeand Frances Marion Rupe, minors, 
having by an order of the court, made the 26th March, 1870, 
been made parties to the partition suit, and having no legal 
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notice of the proceedings, the judgment of partition made by 
the court of the 29th day of March, 1870, was illegal and void, 
the answer of the guardian ad litem showing that it was 
filed on the 25th day of March, 1870, when the order of the 
court made the infants parties on the 26th, the day after the 
answer was filed. 

6th. That under the deeds and records read in this case, 
plaintiffs are not entitled to recover. 

The court found that the plaintiffs were entitled to 8-9 
of the land described in the petition; and a judgment 
was given for the possession of 8-9 of said lands. The usual 
exceptions were taken and the usual motions for a new trial 
and in arrest were made. 

It will be seen from this statement, that the controlling 
point in it depends;upon the relative value of a sherifi’s deed 
made on a sale under a judgment in partition, and a previous 
deed by various parties to this proceeding in partition. 

The deed under which defendants claim was made in April, 
1869; and it is insisted that when this deed was made, the 
proceeding in partition was lis pendens, and so the court 
below decided and excluded all evidence to show this title. 

It is clear that the doctrine of lis pendens only applies 
when parties to a suit have been notified of it, There is no 
lis pendens as to strangers until process is served, or there is 
a voluntary appearance of the parties to it. (Herrington vs. 
Herrington, 27 Mo., 562; Murray vs. Ballou, 1 Johns. Ch., 
576; Metcalf vs. Smith’s Heirs, 40 Mo., 572 and eases cited.) 

It is necessary, therefore, to examine the record of the par- 
tition suit, through which the plaintiffs claim, in order to 
ascertain how the grantors in the deed to defendant of 17th 
April, 1869, stood in regard to that proceeding. 

The grantors in that deed were Andrew J. Rupe, Malott 
and wife, Ish and wife, Carroll and wife, Hayden and wife. 

So far as Andrew J. Rupe is concerned, he was a plaintiff 
in the case; and, of course, his deed was made pendente lite. 

The service of the writ was not made on the Carrolls till 
17th August, 1869; on the Haydens on 9th June, 1869; on 
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7 the Willonghbys on the 31st August, 1869. The Malotts and 
Ishs were not served. So that, so far as the writs were con- 
cerned, neither the Haydens or Carrolls or Malotts or Ishs 
were affected by lis pendens. 

The interest of the Willoughbys was bought in November, 
1869, subsequent to service on them; but the Willonghbys 
i; being minors, the conveyance to defendant was from their 
ih curator. 
; But the record of the proceeding on the 17th of March, 
1869, showsthat the Malotts were made parties plaintiff ; and 
on that day an interlocutory judgment is entered, which is 
said to be by consent. It is evident, however, from the sub- 
sequent portions of the record, that these entries were mis- 
takes; at all events they were utterly disregarded by the 
court and all the parties to the proceedings. We consider 
the judgment of March, 17th, 1869, as a nullity, if any such 
was rendered. Nothing was done under it; and the case pro- 
ceeded as though no such judgment had been rendered. The 
title of the case, subsequent tothe entry of this date, in which 
it is said that Malott and wife appeared as parties plaintiff, 
. is still retained as it was at the first, in which the only plain- 
| tiffs were Andrew J. Rupe and A. I. Chapman; and an order 
of publication was obtained by the plaintiffs at the September 
Term, 1869, six months after the entry that they appeared 
as parties plaintiff. We must take the whole record together 
and the publication in September, and the subsequent proof 
of it in March, 1870, and the subsequent judgment at this 
March Term of the court, show most clearly that the first 
judgment was treated by the court asa nullity. No report 
from the commissioners appointed in March, 1869, appears to 
have been made. If the Malotts were parties plaintiffs and 
consented to the judgment of March, 17th, 1869, if judgment 
it can be called, why procure an order of publication against 
them at the ensuing September Term, and establish such pub- 
lication by proof, at the March Term, 1870? Ifthe judgment 
made March 17th, 1869, was really a judgment guod parti- 
tio fiat, why proceed a year afterwards to make anotlier judg: 
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ment, in which (as the statute authorizes) the court dispensed 
with the appointment of commissioners, and under the 59th 
section of the Partition Law, found that from the nature and 
amount of the property sought to be divided, and the number 
of owners, no partition in kind was practicable, and therefore 
decreed a sale # 

The only judgment in the case, and the one under which 
plaintiffs bought, was the final judgment at the March Term, 
1870, 

The entry then of the appearance of the Malotts in March, 
1869, and of their consent to a judgment of partition must be 
disregarded as totally inconsistent with every other part of the 
record. 

The title of McGinniss, the defendant, from the Malotts 
and Ishs, and Carrolls, and Haydens was unaffected by the 
doctrine of Zés pendens ; and if Mrs. Hayden was the owner 
of the share of Richard Rupe, as was offered to be proved, 
the deed of April 17th, 1869, conveyed at least 5-9 of the title. 

It seems strange that Andrew J. Rupe should have joined 
in this conveyance, if his name as party plaintiff in the par- 
tition suit was used with his consent. There must have been 
some mistake or fraud in the one proceeding or the other, but 
this question does not arise in the present action of ejectment. 

There appears to be some confusion in the partition record 
in regard to the interest of the Willoughbys. At one time 
they are represented as husband and wife ; at another as minor 
children of a daughter of Wm. Rupe. There is no appoint- 
ment of a gnardian ad litem ; and there is no appearance of 
the infants (if in fact they were minors) by their guardian or 
curator. The deed from the curator of their estate to the 
defendant McGinniss, which was offered in evidence but exclu- 
ded, was executed in November, 1869; and from this it may 
be inferred that where the entries are made concerning a hus- 
band and wife, such entries areerroneous. But as the infants 
could not appear by attorney, the judgment did not affect 
their interest ; and the title of McGinniss to their share would 
seem to be valid. Of course the judgment did not, for the 
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same reason, affect the interest of Richard Rupe’s children, 
who were not served with process. 

But although a judgment may be set aside for irregulari- 
ties of this kind, in a direct proceeding, it does not follow 
that it is void collateraily. So far as the parties to it were 
concerned, it was valid; and the cases of Rush vs. Rush, (19 
Mo., 441) and others of that kind cited in the brief, in regard 
to the entirety of a judgment, are not applicable. 

So in regard to the judgment in Chapman vs. Rupe, and in 
Rupe & Chapman vs. Malott, &c., it may have been error for 
the court to have entered judgment at the first term, or the 
term at which the non-residents were notified to appear ; but 
as the court had acquired jurisdiction of the parties, the judg- 
ment cannot be treated as a nullity. 

The judgment must be reversed and the case remanded. 
The other judges concur, Judge Sherwood absent. 
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JosepH Derrer and Wm. H. Bartvert, Plaintiffs in Error, 
vs. Davip Moran, e¢ al., Defendants in Error. 


. Practice, civil—Instructions in chancery suils—Where an answer sets up equit- 
able defenses and the case is tried by the Court sitting as Chancellor, little 
regard will be paid by the Supreme Court to instructions. 

. Sale of land after satisfaction of judgment.—It is well established that if a 
judgment be satisfied, the power to sell under it ceases, and in case of sale, 
the purchaser gets no title. (Durette v. Briggs, 47 Mo., 356.) 

. Land, sales of —Inadequacy of consideration—Equity will interfere, when.— 
Although inadequacy of consideration is not of itself a distinct and independ- 
ent principle of relief in equity, yet when the transaction discloses a state of 
affairs that shocks the moral sense or outrages the conscience, courts will 
interfere on slight grounds. 

4. Land sales—Combination to prevent bidding—Effect of.—It is now the uni- 

form doctrine that any combination, at public or private sales, having the effect 

of preventing competition in bidding, is against the policy of the law and 
avoids the sale. 
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Error to Andrew Circuit Court. 


Bennett Pike & H. K. White, for Plaintiffs in Error. 
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I. The eases which seem to decide that a sale made under a 
satisfied judgment is absolutely void will not be found to sus- 
tain this position. In few of them was the question before 
the court for determination, and, in these, knowledge of the 
satisfaction was shown to have been acquired by the purchaser 
before purchase. (See Swan vs. Saddlemire, 8 Wend., 676 ; 
Lewis vs. Palmer, 6 Wend., 676: Wood vs. Colvin, 2 Hill, 
566; State vs, Salyers, 19 Ind., 432.) The case of Durette vs. 
Briggs is no exception. In this case the party purchasing had 
the means of knowing of the sale of sufficient property to 
satisfy the only valid execution. (Durette vs. Briggs, 47 Mo., 
356.) 


Heren & Rea, for Defendants in Error. 


I. The price was so inadequate in this case, that it affords 
strong grounds for the presumption of fraud, and in euch case 
the court will narrowly scan all the attendant circumstances. 
(Nelson vs. Brown, 23 Mo., 13; Parker vs. Han. and St. Joe 
Railroad Co., 44 Mo., 415; Clarkson vs. Creely, 35 Mo., 95; 
White vs. Damon, 7 Ves., Jr., p. 30.) 

II. In equity cases, declarations of law areimproper. (Gill 
vs. Clark, 54 Mo., 415.) 

III. The judgment under which the land was sold had been 
satisfied and the sale was therefore void and passed no title. 
(See Weston, vs. Clark, 37 Mo., 568; Peck vs. Tiffany, 


2 N. Y.,451; Craft vs. Merrill, 14 N. Y., 456 and cases therein 
cited.) 


Waener, Judge, delivered the opinion of the court. 


This was an action of ejectment brought in the Andrew 
Circuit Court to recover the possession of certain real estate 
situated therein. 

The defendants, Jackson, James C. and Margaret Abney 
filed their joint answer denying the allegations in the petition, 
and setting up ownership of the lands in the defendant Mar- 
garet Abney. They then made a further equitable defense, 
and charged that all the claim and interest plaintiffs had in 
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the land they acquired by and through a sheriff’s sale and deed, 
made to the plaintiff Bartlett by the sheriff of Andrew 
county, on a judgment rendered in the Circuit Court of that 
county, in favor of Arnold, against the defendants Jack. 
son and James C. Abney, for the sum of $476.03 debt, and 
$7.85 costs; that the said Jackson and James C. Abney made 
an agreement with the plaintiffs in the judgment, that they 
would pay them the sum of $250, on the judgment, the costs 
and attorney’s fee, which was to be taken as full satisfaction ; 
that at this time the Abneys lived in the Territory of Color- 
ado, and the plaintiffs in the judgment were living in the city 
of Philadelphia, at which places both parties continued to 
reside till after the sheriff’s sale; that in pursuance of the 
agreement, the Abneys forwarded to Rufus McDonald, in 
the city of St. Joseph, an agent of the firm of Arnold, 
the sum of $270.00 to pay off the judgment according tothe 
agreement, and that McDonald received the same, and paid 
$250.00 to Arnold, the plaintiff in the judgment, but 
tuiled to canse said judgment to be satisfied on the records of 
the court; that the Abneys, after they had paid said sum of 
$270.00, believed that the judgment had been satisfied in full, 
and knew nothing of the issuing of the execution and the 
sale of the lands by the sheriff until long after the sale waa 
made. 

It is further alleged that the plaintiffs inthe jndgment did 
not cause the execution to be issued, and the Jands sold; but 
that the same was done at the instance of Bartlett, the plain- 
tiff herein. The charge is also made that there was an agree- 
ment by Bartlett with J. W. Strong, on the day of the sher- 
iff's sale, that if Strong would refrain from bidding against 
him he would let Strong have an interest in the land, which 
agreement was carried out between the parties. It was aver- 
red that the land was worth over $4,600.00 and the plaintiff 
bought it in for $7.74, and that at the time of issuing execn- 
tion, the defendant, Margaret Abney, owned one half of it 
in fee, and that since that time the other half had been con- 
veyed toher. The answer then tendered to the plaintiff the 
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amount of his bid and interest thereon, and asked for a decree 
setting aside the sheriff's deed, and divesting the title out of 
the plaintiffs and vesting it in the said Margaret. 

A replication was filed, admitting that the defendant Mar- 
garet owned one-half of the real estate ; but there was a denial 
of all the other material charges and averments in the answer. 

Upon the exhibits and proofs offered in evidence the court 
rendered a decree in accordance with the prayer of the defend- 
ants. 

Complaint is made here in reference to instructions or dec- 
larations of law given by the court; but as the answer inter- 
posed an equitable defense, and the court tried the cause as a 
chancellor, we will pay very little regard to any declarations 
asked or given. 

The testimony mainly, though not entirely, sustained the 
allegations in the answer. The proof as exhibited in McDon- 
ald’s deposition, is very explicit in reference to the compro- 
mise spoken of, and the payment of the money. It shows 
that the firm of Arnold wrote to him and authorized 
him to receive from the Abneys the sum of $250.00 with costs 
and attorney’s fees as a full satisfaction for their judgment. 
In a short time thereafter, the Abneys remitted to him $270, 
for the purpose of payment according to theagreement. He 
sent $250 to Arnold & Co., and informed Mr. Bassett, the 
attorney who procured the judgment, that there was $20 in 
his hands to pay for costs and attorney’s feesin thesuit. DBas- 
sett said that it was not enough; and then he wrote to the 
Abneys to that effect, but received no answer. It does not ap- 
pear whether the letter ever reached the hands of the Abneys 
ornot. The $20 remained in the hands of McDonald, for a year 
or two, and finally Bassett took it and gave him a receipt there- 
for. This, it seems from the dates given, was after the execn- 
tion was issued and the sale took place. The allegation in the 
answer that the execution was issued at the instance or pro- 
curement of the plaintiff, is not supported by evidence, asthe 
clerk of the court swears that he issued the execution in con- 
formity with the directions of Bassett, the attorney. The 
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alleged agreement with Strong to prevent his bidding at the 
sale is fully borne out by plaintiff's own testimony. Strong 
was desirous of obtaining an interest in the land and was at 
the sale, and plaintiff, Bartlett, proposed to him if he would 
not bid, that he would buy the land and give him a one-third 
interest in it. This proposition was assented to, Strong 
refrained from bidding, and Bartlett purchased the land at five 
cents per acre, making the aggregate amount of $7.74. After 
the sale Bartlett conveyed one-third interest in the land to 
Strong as he had agreed to do. Abney’s interest in the Jand 
which was purchased on execution, was proved to be worth 
over $1,000. 

It is very evident that both the plaintiffs and defendants 
in the judgment, neither of whom resided in Andrew county, 
were under the impression that the judgment was satisfied, 
The plaintiffs had received their money long before the exe- 
cution was issued by the clerk, and the costs and attorney’s 
fees alone remained to be adjusted. The costs were only $7.85 
and $20 was in the hands of McDonald to pay them and the 
attorney’s fees. It is fair to presume the attorney did not 
consider the balance in the hands of McDonald, after deduct- 
ing the costs, an adequate compensation, and in this he was 
perhaps correct. The money paid, more than satisfied the 
judgment and costs, and the attorney seems to have been 
careless and indifferent about the matter; for he repeatedly 
told McDonald that he would write up to Andrew county 
and see what the amount was, but he seems to have neglect- 
ed it. 

It is well established, that if a judgment is satisfied, the 
power to sell under it ceases; and should a sale take place 
under it, the purchaser will acquire no title. (Durette vs. 
Briggs, 47 Mo., 356 and cases cited.) 

As the judgment and costs were paid, whether there was a 
complete satisfaction depended solely upon the payment ot 
the attorney’s fee, and the attorney himself afterwards took 
the amount without making any objection. We do not say 
that when the sale was had there was a full and final satisfac- 
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tion; but the circumstances above alluded to may have an 
important bearing upon the facts, which will now be ad- 
verted to. 

That the price paid was grossly inadequate, there can be no 
doubt, and although it is true that inadequacy of consideration 
is not of itself a distinct or independent principle of relief in 
equity, still, where the transaction discloses a state of affairs 
that shocks the moral sense or outrages the conscience, courts 
will interfere on slight circumstances to promote the ends of 
justice and defeat the schemes of fraud. (Han. & St. Joe R. 
R. Co. vs. Brown, 43 Mo., 294.) Where property is palpably 
sacrificed, and a valuable estate is acquired for a mere pit- 
tance, all the attending circumstances will be closely scrutin- 
ized. (Parker vs. Han. & St. Jo. R. R. Co., 44 Mo., 415.) 

It is now the uniform doctrine that any combination at pub- 
lic or privatesale, having the effect of preventing competition 
in bidding, is against the policy of the law and void. Inthe 
case of Wooten vs. Hinkle, (20 Mo., 290) a sale was set aside, 
because there was an agreement among several persons, that 
one of the number should bid off the land, and the others 
should refrain from bidding ; and then it should be divided 
between them. (See also Hook vs. Turner, 22 Mo., 333.) Now 
in the present case Strong desired to purchase the land, and 
the inference is that he was silenced by Bartlett agreeing to 
give him an interest. This taken in connection with the 
inadequacy of price, and the further fact that the defendants 
were non-residents, and resting in the confident belief that 
the judgment was satisfied, abundantly justifies the decree of 
the court, and it should therefore be affirmed. 

All the judges concur, except Judge Sherwood, who is 
absent. 
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Lvoctnpa SxovreN AND Josnua Sxovren, Defendants in Er- 
ror, vs. Mary Woop, Plaintiff in Error. 


— 


. Homestead— Estate of widow a fee simple—Law as to inheritance 0f—Statute 
of sister States— Construction of.—It is a well settled practice to construe 
foreign laws, as the courts of the country where they originated have con. 
strued them, and where such laws, whether of a foreign country or of a sister 
State, are adopted here and made a part of our code, the presumption is that 
they are adopted with the construction already given by the foreign courts 
or sister State, where they had their origin. Hence, as the homestead law 
is a literal copy of a Vermont statute and the 5th section (Wagn. Stat., 698,) 
has been construed by the Supreme Court of Vermont, Held, in accordance 
with such Vermont decision, that under said section 1, where the husband 
dies, seized of a fee in the homestead, the wife has not merely a life estate, 
but a fee simple absolute therein, and on her death it goes to her heirs lineal 
or collateral, to the exclusjon of the husband’s heirs. 

The court inclined to the opinion that where there were minor children of the 
husband by a former marriage, and the widow died before their majority, the 
title would go to them until they came of age, and then to the heirs of the de- 
ceased husband, 


Error to Buchanan Circuit Court. 
Thomas § Tyler, for Plaintiff in Error. 


I. Wood, at the time of his death, held the homestead in fee 
simple absolute, and under the homestead act properly con- 
strued (Wagn. Stat., 698, § 5,) the widow held it by the same 
title. 


H. M. Ramey, for Defendants in Error. 


I. The statute in relation to the exemption of homesteads, 
was only intended to operate asa protection against creditors 
in attachments or executions, and not to defeat the interest 
of the heirs. (Wagn. Stat., 697, § 1.) 

Il. We have a statute governing the manner of the des- 
cent and distribution of the estate of intestates. (Wagn. 
Stat., 529, § 1). To give the construction to the homestead 
act, contended for by the plaintiff in error, would render the 
statute concerning assignment of dower and the distribution 
of estates nugatory, and operate as a repeal of them. 
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Napton, Judge, delivered the opinion of the court. 


Under the 5th section of the act concerning homesteads 
(Wagn. Stat., p. 698), the defendant, who was the widow of 
Bird Wood, had been allowed as a homestead 120 acres of 
the estate of her deceased husband. 

The deceased left no minor children ; but had several child- 
ren by a former wife, who were of age and married. The 
plaintiff is a daughter of Wood, and wife of Skouten, and 
filed in the Circuit Court a petition to enjoin the defendant 
from wasting the timber on the said 120 acres. A tempor- 
ary injunction was granted and ultimately this injunction 
was made final. 

The propriety of this action of course depends on the 
question whether the homestead of the wife, assigned to her 
by the Probate Court, was a life estate, ora fee simple. The 
husband died seized of a fee simple estate and the question 
depends on the proper construction of the 5th section of the 
homestead law. 

That section reads thus: “If any housekeeper or head of 
a family shall die, leaving a widow or any minor children, 
his homestead to the value aforesaid ($1,500,) shall pass to 
and vest in such widow or children, or if there be both, to 
such widow and children, without being subject to the pay- 
ment of the debts of the deceased, unless legally charged 
therein (thereon) in his lifetime; and such widow and child- 
ren, respectively, shall take the same estate therein of which 
the deceased died seized, provided, that such children shall, 
by force of this chapter, only have an interest in such home- 
stead until they shall attain their majority: and the Probate 
Court having the jurisdiction of the estate of such deceased 
housekeeper or head of a family, shall, when necessary, ap- 
point three commissioners to set out such homestead to the 
person or persons entitled thereto.” 

This act concerning homesteads is a literal copy of the 
Vermont statute on this subject (See Stat. of Vermont, 
p. 456). There are sections of the Vermont statute omitted, 
but the 5th section of our act is an exact copy, with 8 mere 
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verbal alteration, evidently occasioned by the blunder of the 
copyist or printer, 

In construing a legislative enactment of another State, or 

of a foreign country, it is a well settled practice of all courts 
to adopt the interpretation of the law which the highest ju- 
dicial tribunals of such State or foreign country have given 
to it, and this practice is based on the presumption that the 
judicial branch of the government whose legislative branch 
passed a law, is the most competent to determine the mean- 
ing and effect of such law; and, when such law comes up be- 
fore a foreign tribunal, the construction given to it by the ju- 
diciary of the State where it originated, is held to be conclu- 
sive in the foreign tribunal. Hence the federal courts of this 
country have always held that the construction of State laws 
by the State judiciary, was binding on them; at least, that 
was the rule from the origin of the federal government until 
very recently, and citation of authorities to that effect is un- 
necessary. 

And so, if a law of France or England, is in question, our 
judicial tribunals adopt the construction of such law as it has 
been anthoritively announced by the judicial tribunals of 
France or England. 

And I do not know that there is any difference between a 
law of a foreign country or a sister State, when brought col- 
laterally under review in a court of this State, and such law 
after it has been adopted and made a part of our State law. 
In the latter, as well as in the former case, the construction of 
the act given by the courts of the State or country in which 
it originated, would be very pursnasive if not conclusive ev- 
idence, that our legislature in adopting it, meant to adopt it 
as construed by the judicial authorities of the State where it 
originated. Hence the statute of limitations of England, 
and the statute of frauds, when adopted here have always 
received the construction which the courts of England placed 
on them, unless their terms were varied by some legislative 
enactment here. And this interpretation proceeded on the 
assumption that our legislature in adopting them, intended 
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that they should be construed here, as they were in the coun- 
try where they originated. 

And so, when our legislature copies and adopts a Vermont 
statute, we must assume that they understood the interpreta- 
tion of it as given by the courts of Vermont; and intended 
the law to be construed hereas the courts of Vermont con- 
strued it. 

The homestead law, though aiming at the same general ob- 
ject, has varied very much in the several States that have 
adopted one, as may be seen by reference to the chapter in 
Mr. Washburn’s book on this subject; and the construction 
given to the various laws on the subject, has been essentially 
variant. 

Our statute on the subject is simply a re-enactment of the 
Vermont statute, and it is presumed that the construction 
given by the Supreme Court of Vermont, to their statute, 
was intended to be the law here. 

The 5th section of our law is a precise copy of the 5th see- 
tion of the Vermont law. 

We have therefore examined the Vermont cases to see 
what constrifction has been given to that section. Were it 
an open question I should, for myself, hesitate to declare the 
widow’s title under this section to be an absolute one, seeing 
that a life estate would accomplish all the objects sought by 
the spirit and intent of such laws. But an examination of 
the Vermont cases shows that the Supreme Court of that 
State, has determined that a fee simple passes to the widow, 
where the husband dies seized of a fee. (Day ve. Adams, 42 
Vermont, 316; 28 Vt., 541 and 672; 80 Vt., 698, 759; 33 
Vt., 649; 33 Vt., 290; 36 Vt., 257; 39 Vt., 578.) The sum 
of the opinions is that “the widow and children take an abso- 
lute title at the death of the father;” and it follows, that so 
far as homesteads are concerned, the statute of descents and 
distributions is repealed. 

There are difficulties attending this construction of the act; 
but the facts of this case do not present them. There are no 
minor children here, and the widow takes the estate absolute- 
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ly; and on her death it goes to her heirs, lineal or collateral, 
to the exclusion of the husband’s heirs,—a seeming injus- 
tice, but one with which we have no concern. The law de- 
clares her title to be the same as her husband had, and as he 
had a fee simple, she enjoys the same and can dispose of it as 
she pleases; and, on her death without such disposition, it 
would necessarily go to her heirs, to the exclusion of her hus- 
band’s children, who were at maturity at his death. 

Supposing her death to occur before the minor children 
(where there are any) attain maturity, it would be a serious 
question as to where the title goes ; but I suppose it would go 
to the surviving minor children and on their majority, to the 
heirs of the deceased. 

However this may be, as the widow in this case took a fee, 
there was no ground for an injunction by the heirs of the 
husband; and as the statute declares she shall take a fee 
where her husband had one, we have nothing to do but toen- 
force it, whatever we may think of its policy. 

The Circuit Court erred therefore in granting any injunc- 
tion; and its judgment is reversed. The other judges concur. 
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Jonn S. Masors’ Hetrs, Respondents, vs. Jeremran Rice, Ap- 
pellant. 


1. Practice civil—Ejectment—Special verdict.—A suit in ejectment for a certain 
tract of land without claim for further relief is not one wherein special issues 
of fact may be submitted to the jury. (Wagn. Stat., 1040-1, 33 11, 12, 13; 
1042, 33 20, 22.) 

2. Land and land titles—Claim founded on false field notes—Statute of limita- 
tions.—Where one holds land up to a certain boundary as the true one, with 
the understanding however that he claims only to the extent of his paper 
title, the statute of limitations does not run inhis favor, but where he 
claims absolutely and holds adversely to all others, although his claim proves 

to have been based upon a mistake touching the survey, the contrary rulo 

prevails. 
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8. Land and land titles— Undisturbed possession—Estoppel —Where two adjoin- 
ing proprietors recognize a certain dividing line as the true one, and with this 
understanding one of them with the knowledge and cognizance of the other, 
erects dwellings and improvements up to this boundary, and is permitted for 
many vears to maintain his possession, the adjacent owner will be estopped 
from afterwards disturbing his title. 


Appeal from Clay Circuit Court. 
J. E. Lincoln and Woodson, for Appellant. 


I. Where a line is established between adjacent land- 
ewners and recognized and acquiesced in by them as the 
true boundary line, and the possession up to that line has 
been open, notorious and adverse, accompanied with valuable 
improvements, with an intention of claiming title up to the 
line so established, for more than 10 years, they are bound 
by that line and will not be disturbed. (Knowlton vs. Smith, 
86 Mo., 507; Taylor vs. Zepp, 14 Mo., 488; Blair vs. Smith, 
16 Mo., 281; Aubuchon vs. Ames, 27 Mo., 89; St. Louis 
University vs. McCune, 28 Mo., 485 ; Lindell vs. McLaughlin, 
80 Mo., 33; Doan vs. Sloan, 42 Mo., 112; Thomas vs. Babb, 
45 Mo., 387; Wall vs. Shindler, 47 Mo. 284; Nelson vs. 
Broadhack, 44 Mo., 600 ; —— vs. Dormey, 47 Mo., 341; 
gg vs. Kellogg, . Mo., 123; 16 Wend., 303-320; 10 N. 
Y., 412; 32 N. Y., 113; 7 Ps 96; A. L. Reg. tha 1871, 
601; i Bar err : 234, 254; Herman on Estop.. 486, 487, 
&e.; 43 Mo., 143; 19 Mo., 452; 20 Mo. 89; 29 Mo., 593; 
32 Mo., 553, 37 Mo., 310; 41 Mo., 242 ; 36 Mo., 507.) 


Samuel Hardwick, for Appellant. 


I. Long acquiescence in an erroneous location will authorize 
ajury to find that the plaintiff had agreed to the location 
made, although it may have been different from the deeds; 
and whether the plaintiffs’ ancestor knew his rights or not, 
such location or acquiesence will conclude him and _ those 
claiming under him, (Dibble vs. Rogers, 13 Wend., 536; 
Rockwell vs. Adams. 6 Wend., 467 ; McCormick, vs. Barnum, 
10 Wend., 104; Jackson vs. McConnell, 12 Wend., 421.) 
25—voL. LVI. 
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D. C. Allen with J. E. Merriman, for Respondents. 





I. There was no concealment of the fact as to where the 
true line ran, for neither decedent nor his heirs knew it 
themselves, and hence there is no estoppel. (Big. Estop., Ch., 
As appellants only 






XIX. p. 473, and specially on p. 480.) 


claimed the land in the controversy through ignorance of the 
true line, because they thought the patent covered it, they 
could not have claimed the land adversely to respondents, in 
a legal sense ; and hence the plea of the statute of limitations 
The possession must be open, adverse 







falls to the ground. 


and with the intention of asserting it, otherwise the statute of 





limitations will notrun. (Knowlton vs. Smith 


, o6 Mo.. 507 ; 


St. Lonis University vs. McCune, 28 Mo., 481; Kincaid vs. 
Dormevy, 47 Mo., 337; Tamm vs. Kellogg, 49 Mo., 118; 






Ang. Lim., Ed. 1861, p. 386.) 


Apams, Judge, delivered the opinion of the court. 





This was an action of ejectment originally brought by John 
S. Majors, the ancestor of plaintiffs, who died during the pen- 
dency of the suit, and it was revived in the name of the 






plaintiffs as his heirs at law. 


The dispute was as to the boundary line between the land 






of plaintiff and defendant. 


The plaintiffs’ ancestor owned the n. e. qr. of the n. w. 
qr. of section 4, township 52, of range 31. The patent to this 
land was issued 1st of May 1843 trom the United States. 

The defendant owned the w. half of the n.e. qr. of the 
same section, township and range. The patent to this tract was 
issued Ist of May 1543, to his father William Rice, whe 
afterwards by deed of 25th of June 1856, conveyed the same 










to the defendant in fee. 


The evidence on the trial conduced to prove that in 1846 
or 1847, John Majors, the ancestor of plaintiffs, procured the 
county surveyor of Clay county to survey and establish the 
tice, the patentee of the ad- 








line between him and William 


joining half-quarter section, and sent for [ice to be present 


at the survey; that this survey was made and the corners 
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established by planting stones; that afterwards this line as 
thus surveyed was recognized by the adjoining proprietors as 
the true line; that after the said William Rice sold to the 
defendant in 1856, this defendant took possession and built 
his fence on this line, and made all his improvements, dwelling 
house, orchard, &c. with reterence to this line, and that it was 
recognized as such by all the parties; that the defendant claimed 
the land on his side of this line as his own, planted his 
orchard on the disputed strip, and has fruit-bearing trees on 
the same, and erected his dwelling house in view of this 
being the line, all the time claiming the land inside of his 
enclosure as his own land, and still claims it as his own. 
After this line had thus been established and lived up to by all 
parties for more than fifteen years, the plaintiff's ancestor 
recently caused another survey of the boundary line to be 
made, which threw the line on to the defendant so as to cut 
off a strip of more than two acres, including a part of his 
bearing orchard and most of his yard, and throwing a public 
road along this line within five steps of his dwelling. 

In establishing the first line the surveyor had no field 
notes of section four, and in ascertaining the corner, he took 
the corner of section thirty-three in the township adjoining 
on the north, as and for the corner of section four. It turns 
out that section thirty-three laps over on section four; and 
that the corner of section thirty-three assumed to be the 
same as section four was not the same, and that in surveying 
by the true field notes of section four it was found that the 
old line was not the true line, and that the true line as run 
recently takes more than two acres of the land held by the 
defendant, as above stated, under his fence and improvements. 
It is for this strip of land that this suit is brought. 

The petition was in the usual form. The defendant denied 
all the allegations of the petition; and set up the statute of 
limitations, also the foregoing facts as an estoppel tv pais. 

The case was submitted to the court for trial. But instead 
of trying the case, the court, at the instance of the defendant, 
ordered specific issnes or facts to be tried by a jury; but they 
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were not such issnes as the defendant desired, and he presen- 
ted other issues to be submitted to the jury which the court 
refused. We need only recite the third issue which covered the 
case and was the only one passed on by the jury. That issue 
reads as follows: “3rd Are plaintiffs owners of the land in 
controversy ?” 

The court after thus submitting the issnes, took the whole 
ease from the jury by instrneting them to find this issue for 
the plaintiff without regard tothe evidence. The defendant 
excepted. The jury found the verdict as directed. A 
motion was made by the defendant for a new trial and over- 
ruled ; and he excepted and has appealed to this court. 

During the progress of the trial questions were propound- 
ed to witnesses by the defendant to elicit evidence touching 
the value of his improvements on the disputed land, and the 
damages that would result to him by a removal of the line. 
This evidence was ruled out by the court and the defendant 
excepted. 

This was not a case in which the court could submit spe- 
cial issues of fact to be tried by a jury. 

“In every issue for the recovery of money only, or specific real 
or personal property, the jury shall render a general'verdict.” 
(See 2nd, Wagn. Stat., 1042, § 21.) “In all other cases, if at 
any other time during the progress of any cause, it shail in 
the opinion of the court become necessary to determine any 
fact in controversy by the verdict of a jury, the court may 
direct an issue or issues to be made.” (2 Wagn. Stat., 
1042, § 22.) 

This was a case for the recovery of specific real property 
and for no other relief; and, therefore, it was a jury case, 
unless the parties waived a jury ;and in such case the verdict 
must be general and not a special verdict. (See 2nd Wagn. 
Stat., 1040, § 11, 12, 13; and page 1042, § 20.) 

But the merits of this controversy were the defenses relied 
on by the statute of limitations and estoppel in pais, both of 
which were legal defenses and the proper subjects of inquiry 
before a jury on the trial of the issues raised by the 
pleadings. 
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1. It was assumed by the court, that because the line estab- 
lished in 1846 or 1847 between the proprietors was made 
under a mistake of the real field notes, the statute of limi- 
tations did notrun. It is no sort of odds how a line is made, 
so that it be taken and considered by the adjoining pro- 
prietors as the true line, and the party possessing up to it 
claims the land, adversely to all others, as hisown. If he 
maintains his possession and claim for ten consecutive years, 
the land becomes his, under the statute of limitations, by virtue 
of adverse possession as against all persons not laboring under 
disabilities. 

But where parties assume a line as the true line; but with 
the understanding all the time that they only claim to the 
extent of their paper titles, and are to relinquish the fenced 
land if it should turn out to be a mistake, then as long as 
the claim is thus conditionally made, the possession so held is 
not adverse to the true owner and the statute of limitations 
does not run, This is the distinction which has been main- 
tained by this courtin all the cases, as will be seen by reference 
to the authorities referred to in the briefs of counsel on both 
sides. 

The evidence in this case tended to prove that the defend- 
ant’s possession wag not a conditional, but an absolute adverse 
possession, as against the plaintiffs and all others. 

2. The facts of this case also tended to prove an estoppel 
in pais. Both proprietors recognized the line as established 
in 1846 or 1847 as the true boundary; and with this under- 
standing, and with the knowledge and recognizance of the 
plaintiff's ancestor, the defendant took possession, erected his 
dwelling and improvements, made his fence and planted out 
his orchard, and was permitted to maintain his possession 
and line for years, and until it would be a fraud upon him to 
permit the boundary so maintained and acted on to be dis- 
turbed. To disturb a boundary thus maintained would result 
in great damage; and therefore the law would not suffer it 
to be disputed after a party has acted on it and made his im- 
provements with the express or implied approbation of the ad- 
joining proprietor. 
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Under this view the estoppel, if established by the evidence 
was a good bar to the plaintiffs’ recovery without regard to the 
statute of limitations. 

The excluded evidence was properly admissible on this 
point. (See Taylor vs. Zepp, 14 Mo., 488; Blair vs. Smith, 
16 Mo., 281; Lindell vs. McLaughlin, 30 Mo., 33.) 

Let the judgment be reversed and the cause remanded. 
The other judges concur, Judge Sherwood absent. 





Fioreyce Kirey, Respondent, vs. E. B, Forse and Z.Forser, 
Appellants. 


1. Practice, Supreme Court—Preponderance of testimony.—In civil law cases 

the Supreme Court will not decide as to preponderance of testimony, 

2. Corporations, municipal—Sireet improvements—Ordinance, what necessary 
to empower engineer.—The charter of the city of St. Joseph provided that 
whenever the City Council should order macadamizing, guttering, ete., and they 
should ‘ deem the performance of the work by contract, to be advantageous,” 
it should be the duty of the city engineer to advertise for proposals; Held, 
that a subsequent ordinance requiring the engineer to so advertise was 
equivalent to an averment by the council, that such work under contract was 
advantageous without any further ordinance in terms directing the work to 
be sodone. (Young vs. City of St. Louis, 47 Mo., 492.) 

. Corporation, municipal—Deputy engineer, appointment of —Filing of certifi- 
cate with register, ete—Where a city charter authorized the city engineer to 


) 


appoint a deputy, but provided that the appointment should be in writing and 
filed with the register, and the proof showed that the deputy was appointed 
and acted and was recognized as such, the omission to file the certificate 
would not vitiate his acts, 

4. Corporation, agent of—Authority, how shown,—It is asettled rule of law that 
not only the appointment, but the authority of the agent of a corporation may 
be implied from the adoption or recognition of his acts by the corporation, 


Appeal from Buchanan Circuit Court. 
Ensworth and Hill §& Carter, for Appellants. 
W. IT. Sherman, for Respondent. 
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Waaner, Judge, delivered the opinion of the court. 


The plaintiff as contractor with the city engineer of St. Jo- 
seph, brought this action on certain certified tax bills, to recov- 
er the price for macadamizing, guttering, etc., done on eighth 
street, adjoining defendant’s property. The answer set up 
want of authority in the engineer to make the contract, and 
that the work was done negligently and not in compliance 
with its terms. The ordinances from which the authoriza- 
tion was derived were submitted in evidence, and testimony 
was also adduced on each side as to the character and manner 
of doing the work. Upon a full hearing of the whole case, 
the judgment was for the plaintiff. 

There was a general ordinance regularly passed and in exis- 
tence, defining the dimensions, materials and manner of ma- 
eadamizing and guttering when any work of that description 
should be ordered to be done; and there was another ordinance 
which was duly approved May 13, 1865, which provided, that 
whenever the City Council should order the macadamiziny, 
guttering, crossings, sidewalks or other public works in the 
City of St. Joseph, when the performance of the same by con- 
tract would be deemed adantageous to the city by the city 
authorities, it was made the duty of the city engineer to 
cause an advertisement to be inserted in the official paper of 
the city, that he would receive sealed proposals at his office 
for the performance of the work ordered. Whilst these ordi- 
nances were in force, the City Council passed the following 
ordinance ; “The city engineer is hereby required to advertise 
for sealed proposals, for the macadamizing, guttering and 
curbing of Eighth Street from Olive Street north to the 
north line of Francis Street, in accordance with the provi- 
sions of the ordinances now in force in relation to macada- 
mizing, curbing and guttering the streets and alleys of the 
City of St. Joseph.” 

It was under the authority of this last ordinance that the 
city engineer proceeded to make the advertisement for sealed 
proposals, and the contract was awarded by him to the plain- 
tiff upon the proposals which he received thereunder. The 
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contract was executed »y the engineer acting through his 
deputy. 

As there was abundant evidence to support the verdict, this 
court has no concern in reference to its weight, or on which 
side we might suppose it preponderated. It will be neces- 
sury, therefore, only to consider the instructions, as they go 
to the merits of the whole case, and cover every material 
question of law that is raised. 

For the plaintiff the court gave two instructions ; the first 
of which, in substance, declared that the ordinances and con- 
tract read in evidence constituted in law a contract with the 
ing, ete. of Eighth Street from Olive Street to Francis Street ; 
that the certified tax bills were prima facte evidence of the 
liability of the persons named therein, as owners; and that 
the plaintiff was entitled to recover, unless it was showh by 
the evidence that defendant’s property was injured or its 
value diminished by reason of any failure to comply substan- 


plaintiff and authorized him to do the macadamizing, gutter- 


tially with the requirements of the ordinances, and the terms 
of the contract in the performance of the work charged in 
the bills. The second instruction was, that if the finding 
was for the plaintiffs, it should be for the amount of the bilis 
with interest thereon, unless the evidence showed that de- 
tendants were entitled to a reduction of the amount of the 
bills by reason of plaintiffs failure to perform the work in a 
good and workmanlike manner, or in substantially the man- 
ner required by ordinance; and, if the evidence showed that 
such reduction should be made, then the judgment should be 
for the plaintiff for the balance with interest. 

Upon its own motion the court declared the law to be that 
the certified tax bills upon which the suit was brought, could 
not be issued and enforced until after the completion of all 
the work mentioned in the contract. 

To the giving of all the above declarations the defendant 
excepted. 

The defendant asked the court to give seven instructions. 
The court gave those numbered one, six and seven, and re- 
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fused those numbered two, three. four and five. The first 
which was given declared the law to be, that to entitle the 
plaintiff to recover, he must show aflirmatively that the 
mayor and City Council of the city of St. Joseph, ordered 
the work in controversy to be done. 

The sixth instruction declared that unless the plaintiff 
completed the work in controversy substantially in manner 
and according to the stipulations set forth in the contract and 
the ordinances of the city, no liability attached to the defend 
ants to pay the amount of the bills or any part thereof. 

The seventh declaration asserted the proposition that if the 
plaintiff did complete the work set forth in the contract, in 
such an unskillful, negligent and improper manner as to in- 
jure the defendants, then he had no right to recover of the 
defendants any sum greater than the work was worth as shown 
by the evidence to be over and above the damages defend- 
ants sustained, 

Of the instructions refused the second in the series de- 
elared that the mayor and City Council must, by an ordinance, 
order the work to be done; and that an ordinance directing 
the city engineer to advertise for sealed proposals for the 
work is not such an order as is contemplated by the charter. 
The third declaration asserts that the defendants are not 
liable in this action unless the whole of the work alleged to 
have been contracted for on Eighth Street was fully com- 
pleted at the time the special tax bills were issued. 

The fourth was that the city engineer was not empowered 
to issue the tax bills until the whole work named in the con- 
tract wus completed ; and, if the bills were issued before the 
work was fully completed, they did not constitute a valid as- 
sessment on the property of the defendants. And the fifth 
was to the effect, that the evidence in the case showed that 
Jolin Severance was the city engineer at the time the alleged 
contract was made; and that there was no evidence showing 
that the person who made the contract was empowered to 
make the same; that the engineer could not delegate the 
power to inake the contract. 











Tas e 


ST. JOSEPH. 





Kiley v. Forsee, 





The instructions as above shown given for the plaimiff 
and defendants, taken together, amount to a very full and 
fair presentation of the law. Plaintiffs instructions only 
express the language of the law when they make the certified 
tax bills prima facie evidence of the furnishing materials and 
doing the work; but, at the same time, if the materials were 
not furnished, nor the work done in compliance with the con- 
tract, a reduction is allowed, commensurate with the injury 
cesulting therefrom. The first instruction given for the de- 
fendant rendered it necessary to find that the mayor and City 
Council had ordered the work to be done; and the sixth and 
seventh were substantially the same as those given for the 
plaintiff, only a little more explicit, holding that unless the 
plaintiff complied with his undertaking he could not recover ; 
and that his account was subject to a deduction for any un- 
skillfulness or negligence in doing the work. The second 
instruction refused, asserted that an ordinance was necessary 
to require the work to be done and the ordinance directing the 
city engineer to advertise for sealed proposals was not sufficient. 
Now the law was, that whenever the City Council should 
order the macadamizing, guttering. crossings, sidewalks, or 
other public works, when the pertormance of the same by 
contract would be deemed advantageous by the city authori- 
ties, it was made the duty of the city engineer to advertise 
for sealed proposals. 

The subsequent ordinance under which the advertisement 
was made, required the city engineer to advertise for sealed 
proposals for macadamizing, guttering and curbing Eighth 
Street, in accordance with the provisions of ordinances then 
in force. 

Was this order a sufficient expression of the legislative 
will as to the necessity or advantageousness of the work for 
which proposals were invited? Why advertise for proposals, 
if it was not considered advantageous to have the work per- 
formed or executed ¢ 

In the case of Young vs. The City of St. Louis. (47 Mo., 
492) the act to enable the city of St. Louis to procure a sup- 
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ply of wholesome water, declared among other things, that 
whenever the City Council should, by a vote of two-thirds of 
all the members elected, declare the laying of a water pipe 
to be necessary, the board of Water Commissioners should 
cause the same to be laid. The City Council passed an ordi- 
nance authorizing the laying of a certain water-pipe; but did 
not, in terms, declare the laying of the same to be necessary. 
It was held that the ordinance was not for that reason in- 
valid. The passage of the ordinance was equivalent to an 
averment that the necessity had arisen, and had been declared 
and acted upon. So in this case, the ordinance of the City 
Council requiring the engineer to advertise for proposals to 
do the work, was equivalent to an averment that the perfor- 
- mance of the work by contract was necessary or advantageous. 
It either meant this, or it meant nothing. I think, there- 
fore, the instruction was rightfully refused. 

The third and fourth instructions were properly rejected, 
because the court, of its own motion, had previously given 
one on the precise point, and not inconsistent with the 
proposition they enunciated. 

The fifth instruction declared that there was no evidence to 
show that the deputy who made the contract was empowered to 
do so; and the further ground is taken that the engineer could 
not delegate authority for that purpose. But this isa mistake. 
The charter and an ordinance read in evidence directly author- 
ize the engineer to appoint a deputy to act for him and in his 
stead; but it is provided, that the appointment shall be in writ- 
ing and filed with the city register. It does not appear that 
this was done. Severance, the engineer, swears, that the deputy 
was appointed by him and that he acted as such. It is shown 
that the deputy performed the duties of the office, and that he 
was recognized as such by the city and the public. His ap- 
pointment is directly testified to, though the written evidence 
thereof was not filed with the register. This omission would 
not vitiate the deputy’s acts. The appointment is what in- 
vested him with the power, and the failure to supply the ap- 
propriate evidence would not invalidate his acts. 
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It may be laid down as a settled proposition of law, that 
not only the appointment, but the authority of the agent of 
a corporation may be implied from the adoption or recogni- 
tion of his acts by the corporation. (Ang. & Ames Corp., 
§ 284.) But it is not necessary to invoke this rule to sustain 
the authority of the deputy in this ease. 

Upon the whole record, I think there is no material error, 
But the judgment as rendered by the court is a personal one. 

This is erroneous, and it will therefore be reversed, and a 
special judgment against the property will be rendered in 
this court. 

Judges Napton and Adams coneur, Judge Vories did not 
sit, and Judge Sherwood absent. 





° 


on ‘ . ’ 
Eveene Ayers, Adm’r of Patrick Hrx, dec’d Appellant, vs. 
. — a 9 ’ 
Rosert W. Donne ut, Ex’r of Geo. W. Hx, dec’d, Re- 
spondent. 

1. Administrator’s estate—G@eneral and special statutes of limitation.—In the ab. 
sence of any notice of the grant of letters of administration, the general stat- 
ute of limitation applies, and begins to run in favor of the estate from the date 
of the letters. 

Where notice of the grant of letters has been given, the special statute of three 
years takes effect, and the failure of such notice does away with that special 
bar, but not with the general limitation law. 


Appeal from Buchanan Circuit Court. 
Loan, and Hill & Carter, for Appellant. 


I. The special statute of limitations contained in the ad- 
ministration law controls in this case. (Montelius vs. Sarpy, 
11 Mo., 242; Wagn. Stat., 920, § 26.) 

II. As no notice of grant of letters testamentary was given, 
the administration bar in the special statute of limitations 
does not run., (See authorities cited above, also Wiggins vs. 
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Lawson’s Admr., 9 Mo., 262; Hawkins vs. Redmond, 13 Mo., 
125; Bryan vs. Mundy, 17 Mo., 556; Clark vs. Collins, 31 
Mo., 260.) 

ILI, The court erred in not permitting plaintiff to introduce 
evidence tending to prove a state of facts that took the case 
out of the general statute of limitations. (R. C., 1855, § §, 
p. 1052; Rev. Stat., 1845, p. 720, § 8; 2 Wagn. Stat., 920, 
§ 24; Bobb vs. Shipley, 1 Mo., 164; Harper vs. Pope, 9 Mo., 
898; Nelson vs. Beveridge, 21 Mo., 22; 2 Pars. Cont., 
874, 375, 376; King vs. Lane, 7 Mo., 241; Taggart vs. Indi- 
ana, 15 Mo., 209; 14 Mass., 203; 17 Mass., 180.) 


A. H. Vories. J. Doniphan §& H. K. White, tor Respond- 


ent. 


[. The statute commenced to run in favor of the respond- 
ent, from the date of his letters. (McDonald’s adm’r vs, 
Walton, 2 Mo., 48; Polk’s adu’r vs. Allen, 19 Mo., 467; 
McKinzie’s adm’r vs. Hill, 51 Mo., 303.) 


Waaner, Judge, delivered the opinion of the court. 


This proceeding was originally instituted in the Probate 
Court, where the judgment was for the defendant, an appeal 
was then taken to the Cireuit Court, where a new trial was 
had with a like result. 

The record shows that in 1839 and 1840, Geo. W. Hix con- 
tracted debts and became indebted to Patrick Hix in the 
State of Virginia; that about that time he absconded trom 
Virginia and went to Texas, and, as is alleged, concealed 
himself, so that process could not be served upon him. He 
subsequently came to this State, but at what time is not 
shown, and died, leaving a last will and testament. In 1853, 
Donnell, the defendant, was appointed and qualified as his 
executor. 

Ayers. the public administrator, having in charge the ef- 
fects of Patrick Hix, in 1872, presented the debts contracted 
in 1839 and 1840 by Geo. W. Hix, for allowance against his 
estate. 
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The court decided against the plaintiff on the ground that 
the claims were barred by the statute of limitation; and this, 
is the only question in the case. 

There was no evidence introduced to show that the execn- 
tor had given the notice required by the statute of the grant 
of letters, within the time prescribed by law, and the counsel 
for appellants have cited authorities from this court to show, 
that in such a case, the statute doesnotrun. But these cases 
all refer to the special bar fixed by the statute of three years 
for the presentation of claims, and which the executor or 
administrator is authorized to plead where the notice has 
been given according to law; but they do not apply to a plea 
of the general statute of limitations. The settled rule is, that 
the statute of limitations does not run in favor of an estate 
during the time there is no administration ; that it only com- 
mences running, from the grant of letters. (McDonald vs, 
Walton, 2 Mo., 48; Polk vs. Allen, 19 Mo., 467; McKinzie 
vs. Hill, 51 Mo., 301.) 

If the statute commences running in favor of an estate 
from the grant of letters, there is nothing in this case which 
we can perceive that will stup or arrest its force. Ii Hix, 
the testator, died shortly after he became indebted, absconded 
and concealed himseli, no concealment can be imputed to his 
executor. The grant of the letters was a notorious act; and 
ever afterwards, the executor was clothed with authority to 
be sued, and was liable at all times to be proceeded against 
for the debts of his testator. 

Nineteen years had intervened between the time when the 
letters were granted and the presentation of the claims for 
allowance; and we are clearly of the opinion, that they were 
barred by the general statute of limitations. 

The judgment should be affirmed. Judges Adams and 
Napton concur. Judge Vories did not sit, and Judge Sher- 
wood is absent. 
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James Hemery, Respondent, vs. Lynn B. Marxsperry, 
Daniet Smoore and Ira Bacon, Appellants. 


1. Promissory note— Agreement for extension—Surety, how affected by, ete.—An 
agreement between the principal and payee of a promissory note, made at or 
after maturity, for an extension, in order to discharge a surety thereon, must 
be a valid and binding agreement which would deprive the payee of the power 
to sue until after the period of extension; but a mere indulgence, without any 
consideration passing, would have no such effect. 

Promissory notes—Suretyship—Agreement for usurious interest, etc. —Gener- 
ally, where the holder makes with the principal maker a binding contract 


to 


which varies the terms of a note, without the consent of the surety, the 
holder knowing of the suretyship, the latter is discharged. But this rule does 
not cover the case of an agreement without any consideration for the pay- 
ment of interest at more than ten per cent, where payment was made to de- 
pend simply on the personal honor of the maker of the paper. 

3. Usurious interest on notes—Contract void, how far—Schools—Construed 
stafnfe—A contract for usurious interest on a note does not render the note 
void in foto, but only as to interest upon the amount actually loaned, the legal 
interest being recoverable for the use of the common schools. (Wagn., Stat. 


783, Z 5.) 
Appeal from Daviess Circuit Court. 
W. M. Rush, tor Appellants. 


given upon a consideration 


é 


I. Where a promissory note is 
that is illegal, or is prohibited by statute in whole or in part, 
euch note is void in the hands of the pavee thereof. (Pars. 
Notes & Bills, 212-217; Pars. Contr., 456; Chitty Bills, 92, 
93, 99; 8 Cow., 19, 20; Jolns., 1.) 

II. If the payee, with knowledge of the suretyship, make 
any contract with the principal without the consent of the 
surety, which varies the terms of the original contract for the 
performance of which he became responsible, and is prejudi- 
cial to him, he is discharged. (1 Pars, Notes & Bills, 238; 
Ibid, Vol. I, p. 8, note s 17 Johns., 884; 2 Pick., 223; 3 
Pick., 5.) 

III. As between the original parties an usurious contract, 
or a contract founded upon an usurious consideration, is void, 
and the taint of usury is earried forward through all subse- 
quent securities taken for the same debt. (8 Cow., 670; 9 
Cow., 647; 24 Wend., 230; 15 Johns. 353; 17 Johns., 176; 
19 Johns., 1; 20 Johns., 286; 1 Kern., 386.) 
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Hargis §& Hincklin, for Respondent. 


I. It is well settled that to release sureties on account of 
an extension, the contract extending the time of payment 
must be such as to suspend the right of action of the payee or 
holder. (Edw. Bills & Notes, 538, § 572; Reynolds vs. 
Ward, 4 Wend., 501.) 

II. Our statute does not render usurious contracts void 
except as to the amount charged in excess of ten per cent. as 
interest ; and unless it does so declare, the usurious contract 
is no more void as to one party thananother. (1st Nat. Bank 
of Columbus vs. Garlinghouse, 26 Ohio St., 492; Selser vs. 


Brock, 3 Ohio St., 302.) 
Vortes, Judge, delivered the opinion of the court. 


This action was brought to recover on a promissory note 
the sum of six hundred dollars with interest. 

The defendants, Smoote and Bacon, by their answer set up 
several defenses; 1st—that they were only the sureties of 
their co-defendant, Marksberry, for whose accommodation 
they executed the note sued on, and that plaintiff knew at 
the time that they weré such sureties, and after the maturity 
of the note, the plaintiff, without the knowledge or consent 
of said defendants, made an agreement with the principal in 
the note to extend the time of payment of said note for about 
six months, and did so extend the time. in which time the 
principal became insolvent; 2nd—that plaintiff. before the 
execution of the note sned on, had agreed with the principal 
in the note to loan him six hundred dollars on condition that 
he would procure two solvent sureties to execute a note with 
him for said amount; and that after the execution of said 
note and without the consent of the sureties, the agreenient 
was so changed that the amount of the loan was reduced to 
the sui of $570; that said fact was concealed from the said sure- 
ties, and that $570 was the sum reallyloaned to said Marksberry, 
whereby the note became void as to the said sureties; 3rd 
—that the note was executed in pursuance of an usurious 
contract made between plaintiff and defendant, Marksberry, 
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without the knowledge or consent of said defendants, where- 
by the plaintiff secured to himself, and the said Marksberry 
agreed to pay plaintiff for the loan of said sum of money, a 
greater sum than interest at the rate of ten per cent. per annum, 
that is to say, the sum of twenty per cent. per annum ; that 
the sum of thirty dollars was deducted and reserved from 
the amount named in said note, and the balance only ad- 
vanced to said Marksberry, and the whole amount of six 
hundred dollars for which the note was executed was made 
to bear interest at the rate of ten per cent. per annum, and 
the note payable in six months from date. Wherefore it 
is prayed that said note be cancelled as to said defendant, 
and that they have judgment for their costs, ete. 

The plaintiff filed a replication to the answer, putting in 
issue the affirmative allegations therein. Defendant Marks- 
berry filed no answer. A jury was waived by the parties 
and the case tried by the court. 

After the evidence was heard, the issues made by the two 
first defenses set forth in the answer of said defendants were 
found in favor of the plaintiff, and the issue of usury set up 
in the third defense in the answer was found for the defend- 
ants, anda judgment was rendered against the defendants in 
conformity to the statute of this State concerning usury. 
(Wagn. Stat., 782.) 

The defendants in due time filed their motion for a new 
trial which was overruled by the court, and the defendants 
excepted and appealed to this court. 

_It should have been stated that the defendants asked the 
court to make eleven declarations of law at the close of the 
evidence,which were refused by the court and they excepted. 

Some of these declarations of law contained correct abstract 
propositions of law; butas there is nothing in them or in the 
ease that cannot as well be decided without any reference 
being made to them, they will not be further noticed. 

In reference to the first defense set up in the answer of the 
defendant it need only be said, that an agreement between the 
principal in a promissory note and the payee thereof, made at or 
26—VvoL. LVI. 
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after the maturity thereof, to extend the time for the payment 
thereof, in order to have the effect of discharging the sureties 
on the note, must be a valid and binding agreement, by which 
the payee in the note would deprive himself of the power to 
sue on the note until after the expiration of the time to which 
the payment has been postponed. The evidence relating to that 
defense in this case was uncontradictory and was to the effect, 
that after the note sued on became due, the plaintiff applied to 
Marksberry, the principal, and requested him to pay the note; 
that Marksberry told plaintiff that he could not pay the note un- 
til he could sell his hogs—which could not be done tor some 
months, and that he wanted plaintiff to indulge lim until his 
hogs were sold; that plaintiff simply assented to indulge him 
for the time being. No consideration was offered or paid for 
the indulgence and no agreement to postpone the payment of 
the note for any specified time. 

It certainly cannot be necessary to use any argument or 
citation of authorities to show that such an agreement, if it 
could be dignitied with that name, would not be binding on 
the plaintiff or release the defendants from their responsi- 
bility on the note. 

Is is next contended by the defendants, Smoote and Bacon, 
that the note signed by them purported to be for the loan of 
$500 at ten per cent. interest, and that they were told by 
Marksberry that $600 loaned at ten per cent. interest was the 
consideration of the note, while at the same time there was 
an agreement between the plaintiff and Marksberry that 
thirty doliars in addition to the ten per cent. interest named 
in the note, or twenty per cent. interest, was to be charged 
for the money loaned; and that, in fact, only $570 was ever 
ulvanced to Marksberry as the consideration for said note, 
and that these facts were concealed from said defendants, 
which operated as a frand on the defendants and released 
them from liability on the note. 

The evidence is also uncontradictory on this subject. and is 
to this effect. Marksberry applied to the plaintiff for a 
loan of 3600. The plaintiff told him that he could have the 
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money if he would give him a note therefor with two solvent 
sureties; that others were paying him twenty per cent. for 
the loan of money; that he would let him have the money 
on a note bearing ten per cent. interest and that he would 
trust to his honor for the other ten per cent.; that Marks- 
berry went to Smoote, who wrote the note and signed it as 
his surety, and that Bacon afterwards signed it; that Marks- 
berry did not tell either Smoote or Bacon that he was to pay 
any more interest on the loan than ten per cent; that Marks- 
berry took this note and delivered it to the plaintiff, who 
handed him $600; that after Marksberry received the money, 
he took from the money received and paid plaintiff thirty 
dollars, which was to pay plaintiff the ten per cent. interest, 
the payment of which was left to his honor. 

There is no evidence that plaintiff ever saw either Smoote 
or Bacon on the subject, or made any representation to them in 
reference thereto. It is true that generally, where the cred- 
itor makes any binding contract with the principal, knowing 
of the suretyship, without the consent of the surety, which 
varies the terms of the original undertaking for the perform- 
ance of which he becomes responsible, he is discharged. 

The responsibility of the surety depends upon the validity 
of his original contract, and this depends upon the assent of 
both parties. (1 Pars. Notes & Bills, 238.) 

The original contract in this case is expressed in the note 
which is to pay plaintiff the amount in the note. No con- 
tract was afterwards made which varied the terms or obliga- 
tions of the contract, and no valid or binding contract was 
ever made in this case which was different from the terms of 
the note. Whatever agreement was made or undertaking 
had between the parties to pay any sum over ten per cent. 
interest for the money loaned was not binding, but was lett 
to the honor or option of the principal in the note, and was 
usuriousand could not have been collected for that reason. No 
fraud or concealment or other deception in reference to the 
terms of the loan was practised on the defendants by the plain- 
tiff; for the plaintiff, until the note was handed to him by 
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the principal, did not, from what appears in the evidence 
even know who were to be sureties on the note. , 

3ut it is insisted the contract for usurious interest, being in 
violation of the statute in reference to interest on money, is 
void, and that no recovery can be had on the note given for the 
money; but that the recovery under the statute is not on the 
note but only for the money actually advanced or loaned, and 
that the sureties only being liable on the note if at all, no re- 
covery can be had against them. 

It is only necessary to say, in reference to this proposition, 
that our statute does not make usurious contracts absolutely 
void; but prescribes the penalty for a violation of the stat- 
nte which is a forfeiture of all interest on the real sum loaned, 
the legal interest being recoverable for the use of common 
schools. (1 Wagn. Stat., 782, 783; Corby vs. Bean, 44 Mo., 
379; Ransom vs. Hays, 39 Mo., 445.) 

The defense of usury set up in this case was found for the 
defendants, and judgment rendered in conformity to the pro- 
visions of the statute before referred to; and we think the 
judgment of the court was correctly rendered. 

The judgment is affirmed ; Judge Sherwood is absent, the 
other judges coneur. 
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Herman Merzner, Appellant, vs. Ropert M. Granam, Res- 
pondent. 


1. Mortgage, chattel—Sale of mortgaged stock by mortgagor, ete.—Statute of 
Frauds.—Where a mortgagor of chattels, by the terms of the instrument is 
not permitted to sell or dispose of them for his own use, but is required to 
apply the proceeds to the discharge of the debt secured by the mortgage, the 
deed is not void as being for the use of the mortgagor. (Brooks vs. Wimer, 20 
Mo., 503; Stanley vs. Bunce, 27 Mo., 269; Billingsley vs. Bunce, 28 Mo., 547, 
referred to). 

2. Sheriff—Seizure of goods attached by, on execution issued from another court 
—Duty of sheriff—Mode of settling claims.—A sheriff who holds property in 

his possession under a writ of attachment, and awaiting judgment in the at- 

tachment suit, cannot seize and sell the same property on a special execu- 
tion, issued by another court of co-ordinate jurisdiction, in a proceeding com- 
menced subsequent to the levy of the attachment. 
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The goods attached are in the custody of the law, until disposed of by a final 
juigment, and meanwhile, are beyond seizure by any execution or attachment. 
In such case the sheriff should return the execution to the court from whence it is- 
sued, with the indorsement thereon that the property is in his possession, un- 
der a writ from a different court, and the plaiuuff in the execution may then, 
under the statute (Wagn. Stat., p. 191, 3 50,) be transferred to the court in 
which the attachment originated, and the conflicting claims be there settled. 
Courts, co-ordinate—Conflict of authority as to custody of property under at- 
tachment or execution.—In case of a conflict of two co-ordinate courts, as to 


a 


the jurisdiction over property, it is the universal rule, that the tribunal in 
which jurisdiction first attaches by the seizure aud custody thereof under its 
process, must prevail. 

Appeal from Linn County Court of Common Pleas. 

C. H. Mansur, tor Appellant. 


I. It is said that “whenever property has been seized by an 
officer of the court, by virtue of its process, the property is 
to be considered as in the custody of the court and under its 
control, for the time being ; and no other court has a right to 
interfere with that possession, nuless it be some court which 
may have a direct supervisory control over the court whose 
process has first taken possession, or some superior jurisdic- 
tion in the premises. (Buck vs. Colbath, 3 Wal., 341; Hagan 
vs. Lucas, 10 Pet., 400; Taylor vs. Carryl, 20 How., 535 ; 
Freeman vs. Howe, 21 How., 450; Helmrock vs. Stark, 53 
Mo., 590, and especially Mollison vs. Eaton, 16 Minn., 426.) 

II. An odiver decides at his peril, between two different 
claimants in execution. (Howard vs. Clark, 48 Mo., 344; 
Denton vs. Livingston, 9 Jolns., 96.) 

ILL. The mortgage showed, as a matter of law, upon its face, 
that it was null and void; for it permitted the mortgagor to 
dispose of the property in the ordinary course of his busi- 
ness. (Milburn vs. Wright, 11 Mo., 369; Brooks vs. Wimer, 
20 Mo., 503 ; Reed vs. Pelletier, 28 Mo., 173 ; Billingsley vs. 
dunce, 28 Mo., 547.) 


Broaddus §& Pollard, for Respondent. 


I. Appellant had notice of the mortgage, and the pending 
of the suit of Ewing to foreclose it, and it was his duty to 
make himself a party thereto and have his rights litigated. 
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II. In selling the property the sheriff acted under the or- 
der of the Cirenit Court in thesuit to foreclose the mortgage. 
He had no discretion. 


Vortgs, Judge, delivered the opinion of the court. 


This suit was commenced in the Common Pleas Court in 
Livingston county, and afterwards taken to, and tried in the 
Linn County Court of Common Pleas, by an agreement be- 
tween the parties. 

The facts of the case appear to be as follows: Artemus N, 
Smith, and one John A. Ewing, just before and up to the fif- 
teenth day of October, 1870, were partners engaged in the 
business of selling different kinds of agricultural implements 
in Livingston county, Missouri, at which time they dissolved 
their partnership, the said Ewing selling out to the said 
Smith his entire interest in the implements and goods on 
iand, and as part of the consideration for said purchase, Smith 
agreed with Ewing to pay off all of the debts against the 
partnership, amounting to about twelve hundred dollars. In 
order to secure this indebtedness, Smith executed a chattel 
mortgage by which he re-conveyed to Ewing, all the imple- 
ments purchased. The mortgage contained the following 
condition; “The parties hereto agree that until condition 
broken, said property may remain in possession of said A. 
N. Smith, who may sell the same by applying the purchase 
price to the payment of the aforesaid debts; but after con- 
dition broken, the said John A. Ewing, may at his pleasure 
take and remove the same, and may enter into any building 
or premises of said A. N. Smith, for that purpose.” 

After the making of this mortgage (the said Smith still re- 
maining in the possession of the property named,) on or 
about the 1st or 2nd day of January, 1871, the plaintiff com- 
menced an attachment suit against said Smith, in the Com- 
mon Pleas Court of Livingston county, in which an attach- 
ment was issued and delivered to the defendant in this suit, 
who was then the sheriff of Livingston county, and by vir- 
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tue of said writ of attachment, the defendant as such sheriff, 
seized and levied upon the same property in possession of 
Smith. and which was named in the mortgage, and made re- 
turn of the writ to the said Common Pleas Court, where said 
suit avas pending. 

After the commencement of this suit against Smith, and 
the levy of the attachment, the said John A. Ewing, on the 
4th day of January, 1871. commenced a suit against Smith, 
in the Livingston Circuit Court, the object of which was to 
foreclose the mortgage given him on said property and have 
the property named in the mortgage sold to satisfy the firm 
debts, provided for in the mortgage. 

This last named suit in favor of Ewing, was prosecuted to 
a judgment in the Circuit Court, on the 10th day of Febru- 
ary, 1871, and a special execution at once issued on the same, 
which was delivered to the defendant as sheriff of Living- 
ston county, and which commanded him to sell said proper- 
ty (which was still in his eustody by virtue of the levy of the 
attachment in favor of the plaintiff aforesaid) for the satis- 
faction of the judgment recovered in said foreclosure suit. 
Under this special execution and judgment of foreclosure, 
the defendant, as such sheriff. sold the attached property in 
his hands, on the 7th of March, 1871, for the sum of $1,394.83, 
and on the 24th of July, 1871, returned this special execn- 
tion to the Livingston Circuit Court, appropriating $1,300, 
in satisfaction of said execution and cost. The residue for 
which the property was sold, being $94.58, was claimed by 
Smith as being exempt from execution, and paid to him by 
said defendant as such sheriff. 

On the 22nd day of April, 1871, a judgment was recover- 
ed in the Common Pleas Court of Livingston county, in 
favor of plaintiff, in the attachment suit against Smith, for 
about twelve hundred dollars, ordering that the attached 
property be sold by the defendant as sheriff for the satisfac- 
tion of the same; and on the same day a special exeention 
was issued thereon and delivered to the defendant as sheriff, 
commanding him to sell the attached property in his hands 
to satisfy said last named judgment. 
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This last execution was returned to the Common Pleas 
Court, with the indorsement thereon, that the property had 
been sold and the proceeds paid out on the special execution 
issued on the judgment of the Circuit Court in the foreclo- 
sure suit as herein before stated. 

This suitis brought to recover of the defendant the amount 
of the judgment rendered in his favor against Smith, for the 
failure of the defendant, as sheriff, to safely keep and sell the 
property attached in satisfaction of the judgment, and for 
failing to obey and return the execution in conformity to the 
command thereof; the plaintiff charging that the property 
attached was of sufficient value to have fully paid said epe- 
cial execution, ete. 

The defendant set up in his answer the sale of the proper- 
ty under the execution in favor of Ewing & Co., as a defense 
to the action. 

The plaintiff in his replication insisted that the facts so 
set up in the answer were no defense to the action, and fur- 
ther averred that the mortgage executed in favor of Ewing. 
upon which the judgment was rendered was void as to the 
creditors (the plaintiff being a creditor) of Smith, setting 
forth the condition of the mortgage herein before set forth, 
which he insisted rendered the mortgage void on its face. 

On the trial the plaintiff offered evidence tending to prove 
that after the execution of his mortgage to Ewing, Smith re- 
tained the possession of the property mortgaged, and contin- 
ned to sell off the same at the same place where it had before 
been kept, in his usual course of business. This evidence 
was objected to by the defendant, on the ground that it was 
irrelevant to the issues in the cause. The objection was sus- 
tained and the plaintift excepted. 

The plaintiff asked the court to declare the Jaw to be that 
the mortgage executed by Smith to Ewing, was void on its 
face as to the creditors of Smith; and that, admitting all of 
the answers of defendant to be true, they constituted no de- 
fense to plaintiff's action. The court refused to so declare 
the law and exceptions were taken. 











AUGUST TERM, 1874. 





Metzner v. Graham. 





The court then rendered judgment in favor of the defend- 
ant. 

After ineffectual motions for a new trial and in arrest of 
judgment, the plaintiff appealed to this court. 

The declarations of law asked by the plaintiff in this case 
assumed that the mortgage executed by Smith to Ewing, con- 
veying the property attached for the purposes therein stated 
was void on its face, as it permitted Smith to continue in the 
possession of the property conveyed and sell thesame. We 
think that this is a misapprehension of the law, as the mort- 
gagor was not permitted to sell or dispose of the property 
for his own use, but was required to pay or apply the pro- 
ceeds of any sale made, to the discharge of the debts secured 
by the mortgage. In the cases of (Brooks vs. Wimer, 20 Mo., 
503; Stanley vs. Bunce, 27 Mo., 269, and Billingsley vs. Bunce, 
28 Mo., 547), referred to by the plaintiffs, the mortgagor was 
permitted to remain in possession of and sell the mortgaged 
goods in the usual course of business, without any obligation 
on him to account for the proceeds of the goods in any man- 
ner whatever. The mortgages were therefore held to be for 
the use of the mortgagors, and therefore void. 

The evidence offered by the plaintiff and excluded by the 
court, did not tend to prove that Smith was selling the 
goods, after the execution of the mortgage, with the know)- 
edge of Ewing, and applying the proceeds to his own use, 
in viglation uf the provisions of the mortgage, and was 
therefore properly excluded. 

The main and material question in this case is, whether the 
sheriff who held property in his possession by virtue of a 
writ of attachment issned from the Common Pleas Court, 
awaiting the judgment of the court in the attachment euit, 
could seize and sell the same property on a writ of special 
execution, issued by the Circuit Court, a court of co-ordinate 
jurisdiction, and that in a proceeding commenced in the 
Cirenit Court, subsequent to the issue and levy of the attach- 
nent, 
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The general rule is, that where goods and chattels are at- 
tached by an officer, by virtue of a writ issued frem a court 
having jurisdiction of the cause, they are in the custody of 
the law until the proper time for their sale, during which 
time they are beyond the reach of seizure by another exeen 
tion or attachment. (Crocker on Sheriffs, 205, § 449.) 

Where there is a conflict as to the authority or right of two 
co-ordinate courts to the jurisdiction over, or custody of 
property, under process issued by the respective courts, it is 
I think a universal rule that the court in which jurisdiction 
had first attached by the seizure and custody of the property 
under its process, must prevail. (Freeman vs. Howe, 24 
How. U. S., 450.) And when the property is actually seized 
under the process of one of such courts, it is in the custody 
of the law, and cannot be lawfully levied on or seized. and 
thereby taken out of such enstody by any process issued from 
another court. (Taylor vs. Carry], 20 How. [U. 8..] 583: Ha- 
gan vs. Lucas, 10 Pet., 400, and Buck vs. Colbath, 3 Wal., 
334.) In such eases if a paramount right is claimed to the 
property attached, the controversy must be adjudicated in the 
court first acquiring jurisdiction over the property. or, at 
least, the party claiming the adverse or paramount right. will 
be postponed until the property is released from the custody 
of the law. 

In the case under consideration there is no doubt that Ew- 
ing might during the pendency of the attachment, bring suit 
and get judgment of foreclosure in the Circuit Court against 
Smith, which would be conclusive between him and Smith. 
3ut when the property against which he was proceeding was 
found to be in the eustody of the law, under the process of 
the Common Pleas Court, it was not for the sheriff to decide 
on the rights of the parties as between the plaintiff in the 
attachment suit, and the plaintiff in the suit in the Circuit 
Court to foreclose the mortgage; but the rights of the par- 
ties should have been adjudicated in the Common Pleas Court, 
the court having first acquired jurisdiction over the proper- 
ty. And it was the duty of the sheriff to hold the property 
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under the attachment to await the final judgment in the 
cause, and then to have disposed of the property in conformity 
to the judgment and order of the court. If the sheriff of 
the Common Pleas Court, and the sheriff of the Cirenit Court 
had been different persons, the former would of course not 
have delivered the property held by‘him under the attach- 
ment to the latter, who had an execution from the Circuit 
Court. It would have been his duty to hold the property sub- 
ject to the order of the court of which he was the sheriff. 
It can make no difference that the same person was sheriff of 
both courts. The jurisdiction of the different courts over 
their process is just the same. 

The statute of this State concerning attachments (Wagn. 
Stat., 191, § 50,) provides that “where the same property is 
attached in several actions, by different plaintifis, against the 
same defendant, the court may settle and determine all con- 
troversies in relation to the property and the priority, validi- 
tv, good faith, force and effect of the different attachments, 
which may arise between any of the plaintiffs, and may dis- 
solve any attachment partially or wholly, or postpone it to 
another, or make such order in the premises as right and jue- 
tice may require. If the writs issued from different courts 
of co-ordinate jurisdiction, such controversies shall be deter- 
mined by the court out of which the first writ of attachment 
was issued ; in order whereto the cases originating in the oth- 
er court shall be transferred to it, and shall thenceforth be 
there heard, tried and determined in all their parts, as if they 
had been instituted therein, ete.” 

This statute is substantially a re-enactment of the common 
law so far as the jurisdiction of the courts is concerned, in 
such cases; and is applicable to the present case. The sher- 
iff when he received the exeention from the Circuit Court, 
had no right to adjudicate or decide the question as to the 
rights of the parties and abandon the property held under 
the attachment, and seize and sell it under the execution. 
The plaintiff had a right to contest the right of Ewing un- 
der his judgment of foreclosure: he had a right to show that 
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the lien attempted to be created by the mortgage was fraudu- 
lent and void as to him, and he had a right to litigate that 
question in the Common Pleas Court, before the property 
was surrendered by the sheriff. The sheriff assumed to 
decide these questions, which he had no right to do. He 
should have returned the execution to the Circuit Court from 
whence it issued, endorsing the statement thereon of the fact 
that the property was in his possession under a writ from a 
different court, when the plaintiff in the execution could 
have contested the plaintifi’s rights, under the attachment, 
in the Common Pleas Court. 

The motion for a new trial should have been sustained. 
The judgment is reverséd and the cause remanded. Judge 
Sherwood not sitting. The other judges concur, 





James H. Breen, Appellant, vs. Henry Hoyt, Respondent. 


1. Practice, Supreme Court—Failure to assign error, etc —Where appellant fails 
to file assignment of errors, statement or brief, as required by law, the appeal 


will be dismissed. 
Appeal from Clinton Circuit Court. 


J. E. Merryman, Thos. J. Porter & J. M. Riley, tor Res- 
pondent. 


Waener, Judge, delivered the opinion of the court. 

In this case the appellant has failed to file an assignment 
of errors, statement and brief as required by law. The ap- 
peal will therefore be dismissed. The other judges concur, 
except judge Sherwood who is absent. 














































AUGUST TERM, 1874. 





Richardson v. North Mo, Ins. Co. of Macon Mo. 





A.sert Ricnarpson, Respondent, vs. Norra Missouri Iy- 
sURANCE Company oF Macon, Mo., Appellant. 


. Fire insurance—Suit on policy of—What allegations sufficient.—In suit on 
a fire insurance policy, the petition need not specifically allege notice and proof 
of loss. A simple averment that plaintiff “duly fulfilled all the conditions of 
said policy on his part,” is sufficient. (Wagn., Stat., p. 1020, 3 42.) 


i 


Appeal from Livingstone Circuit Court. 
John F. Williams, for Appellant. 
M. A. Low, for Respondent. 
Apams, Judge, delivered the opinion of the court. 


This was an action on a policy of fire insurance. The de- 
fendant filed an answer to the merits, and after the cause had 
been continued several terms, the defendant withdrew its an- 
swer, and the plaintiff took judgment for want of answer 
—which was made final. 

The defendant filed a motion in arrest, alleging that the 
petition did not state facts sufficient to constitute a cause of 
action. 

This motion was overruled and the defendant excepted, 
and has appealed to this court. 

The only point made is, that the petition does not specifi- 
cally allege notice and proofs of loss, which were conditions 
precedent to the plaintiff's right of recovery. 

The petition does allege that the plaintiff “duly fulfilled 
all the conditions of said policy on his part.” This is all our 
practice act requires. (See 2nd Wagn. Stat., 1020, § 42. 

Judgment aflirmed. Judge Sherwood absent; the other 
judges concur. 
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Joun R. Sarewssvry, Respondent, vs. Wenry F. Bawrtrrz, 
Appellant. 

1. Trespass—Common law and statutory trespass, united in one suit—Jurisdiction 
of justice, extent of —Power of court to treble dumayes.—Wheve plaintiffs 
causes of action compreliend a common law trespass, for wrongfully entering 
his land, and also a trespass under the statute for cutting down and carrving 
away his timber; andthe verdict is general concerning both trespasses, the 
damages cannot be trebled. 

In such proceeding a justice would, under the statute concerning justices’ courts, 
(Wagn. Stat., 808-9, 3 3), have jurisdiction to hear a case for single damages, 
to the extent of fifty dollars; and under the trespass act (Wagn. Stat., 1345, 
2 1), suit being for statutory trespass only, the court may treble the verdict, 


Appeal from Nodaway Circuit Court. 


Dawson & Edwards, for Appellant. 


C. .2. Anthony, for Respondent, cited in argument, Ew- 
ing vs. Leaton, 17 Mo., 465 ; LeBaume vs. Woolfolk, 18 Mo., 
514; Heron vs. Hornback, 24 Mo., 492; Brewster vs. Link, 
28 Mo., 147. 


Apams, Judge, delivered the opinion of the court. 


This was an action commenced before a justice of the peace 
wud taken by appeal to the Cireuit Court. 

This action was founded on the first section of the Tres- 
pass Act (Wagn. Stat., 1845). The statement of the plain- 
tiffs causes of action filed with the justice, was for wrong- 
fully and unlawfully entering by the defendant upon plain- 
tiffs land ; and for cutting and carrving away therefrom tim- 
ber trees, to the value of thirty dollars; for which several 
trespasses, the plaintiff in his statement claimed damages to 
the amount of thirty doilars, and asked judgment that his 
damages should be trebled according to the provision of 
the statute. 

The jury found a general verdict for two dollars in fivor 
of the plaintiff, and did not specify in their verdict that the 
damages found were for the value of the timber cut and car- 
ried away. A judgment was rendered for the single damages. 
The defendant afterwards moved in arrest, for the alleged 




















AUGUST TERM, 1874. 415 








Shrewsbury v. Bawtlitz. 





ee 


reason that the justice had no jurisdiction, because the plain- 
tiff by lis statement asked treble damages under the statute 
for an amount exceeding the jurisdiction of the justice. This 
motion was overruled, and the defendant excepted and ap- 
pealed to this court. 

1. The statement of the plaintiffs causes of action com- 
prehend a common law trespass, which was for wrongfally 
entering upon his land; and also a trespass under the stat- 
ute, which was for cutting down and carrying away his tim- 
ber trees. As the verdict was general, it covered both tres- 
passes and was not such a verdict, as the court had the right 
to treble: and therefore, the judgment was properly render- 
ed for single damages. (See Ewing vs. Leaton, 17 Mo., 465; 
LeBaume vs. Wovlfolk, 18 Mo., 514; Heron vs. Hornback, 
24 Mo., 492: Walther vs. Warner, 26 Mo., 143.) 

2. But the main point urged for reversal is, that the justice 
had no jurisdiction. The damages claimed were thirty dol- 
lars. That amount was certainly within the jurisdiction of 
the justice, according to the act concerning Justices’ Courts. 
The second section of the act (2d Wagn. Stat., 807,) provides- 
that a justice of the peace shall have jurisdiction over “ac 
tions for injuries to persons or to real or personal property, 
wherein the damages claimed shall not exceed tifty dollars.’ 
Under this law the justice clearly had jurisdiction to hear a 
case for single damages up to the amount of fifty dollars. 
This law however, gives a justice no jurisdiction whatever to 
treble damages in any case. He has no authority under the 
act concerning Justices’ Courts to interfere with the verdict 
of the jury at all. He must let it stand, and pronounce his 
judgment on it; or, if he fails to render a judgment on the 
verdict. Still it must stand as and for his judgment, from 
which an appeal may be taken to the Circuit Court. 

Certainly actions for trespass under the Trespass Act may 
be brought before a justice of the peace; and therefore, we 
niust consider both laws togetlier to ascertain the extent of 
his jurisdiction. 
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The law concerning Justices’ Courts, allows him to hear 
and determine actions for single damages to the amount of 
fifty dollars. The verdict of the jury must be for single dam- 
The Trespass Act authorizes the justice to treble the 
verdict, if the facts of the case will warrant it. He derives 
his authority to treble the verdict from the Trespass Act, and 
not from the act concerning Justices’ Courts. So, if both 
acts be considered together, it is obvious that a justice of the 
peace has jurisdiction to act on the verdict of the jury; and 
to treble it in a proper case, although his judgment might 
amount to one hundred and fifty dollars on a verdict of fifty 
dollars for single damages. 

There seems to be no other reasonable construction that 
can be given to these two acts. Any other construction would 
require the amount of single damages before a justice to be 
less than seventeen dollars. 

These statutes are remedial and must be literally construed 
so far as the jurisdiction of the courts is involved. 

It was certainly not the intention of the legislature to 
abridge the jurisdiction of justices in such cases. The question 
of trebling the damages is as easy of solution in a case of fifty 
dollars as for any less amount. 

Under this view, the motion in arrest was properly over- 
ruled. Judgment affirmed. The other judges concur, judge 
Sherwood absent. 
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Sovrnworrn Suaw, Respondent, vs. Joun F. Persutne, Ap- 
pellant. 


1. Ancient deed—Ezxecntion—Proof as to— What sufficient —Where a deed was 
more than thirty years old and had been all the time in the possession of the 
grantee as a muniment of title; and no one had been in actual occupancy of 
the land, but the grantee had paid the taxes, and claimed the land under the 
deed, and the instrument seemed genuine, aud the hand-writing of the attest- 
ing witness was proved; Held, that its execution as an ancient deed was suf- 
ficiently established. 
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2. Evidence—Loss of deed—Proof of as to—Secondary evidence, ete.-— Where a 
deed was attached to certain depositions; and the package duly e1veloped 
sealed, directed and stamped, and placed in the mail, but failed to reach its 
destination, and was never heard of afterwards: Held, that the loss was suffi- 
ciently established to let in secondary evidence touching the contents of the 
deed. 

Non-suit— Action brought after in U. 8. court—Statute of limitations.-The stat- 
ute requiring suit to be brought within one year after non-suit, ete., (Wagn. Stat., 
919, 3 19) does not prevent plaintiff, where otherwise entitled to his remedy in 
that tribunal, from bringing his action in the United States court, and thus 
escaping the bar of the statute. 


© 


And such a non-suit may be voluntary, and need not be one brought about by an 
adverse ruling of court, 


Appeal from Linn Circuit Court. 
Lander, Burgess § Huston, for Appellant. 


I. The deed was last traced to the North Kingston post 
office, the 20th of May, 1872, at which place no search or 
inquiry has ever been made. 

Where the original is traced to a particular place of eusto- 
dy, search and inquify at that place or enstody will not be 
dispensed with; and the custodian or person making the 
search must becalled. (Jackson vs. Hasbrook, 12 Jolins.. 192. 
195; 3 Hawk., 364; 1 Carr & P., 282: 1 Ala., 71; 2 Mil. 
& R., 220, 222; Taunton Bank vs. Richardson, 5 Pick., 443.) 

This deed being for land in the military district, more rigid 
proof of loss or destruction of the original is required in order 
to let in copies. (Barton vs. Moraine, 27 Mo., 185; Carr vs. 
Carr, 36 Mo., 408 ; Christy vs. Cavanaugh, 45 Mo., 375 ; Mar- 
iner vs. Saunders, 5 Gil., [Ill.] 113.) 

II. The non-suit mentioned in the statute, (Wagn. Stat., 
919.§ 19) must mean one forced upon the plaintiff by the 
action of the court. (Gentry County vs. Black, 382 Mo., 542; 
liageman vs. Moreland, 33 Mo., 86; Corby vs. Tyler, 33 Mo., 
374; Rainey vs. Edmonson, 33 Mo., 375.) All non-suits un- 
der our practice are voluntary. (Atkinson vs. Lane, 8 Mo., 
403; Clark vs. Steamboat Mound City, 9 Mo., 146; McDer- 
mott vs. Doyle, 11 Mo.. 443; Martin vs. Henley, 13 Mo., 
312; Wells vs. Gaty, S Mo., 681.) 
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Any other construction would place it in the power of the 
plaintiff te avoid the statute at his caprice, so long as he 
might feel disposed to annoy the oceupant by thus trifling in 
the matter, with no intention ever to prosecute his action to 
judgment. That a voluntary dismissal will not interrupt the 
running of the statute, is well settled. (Ang. Lim., p. 347, 
348, 349; Riddlesbarger vs. Hartford Ins. Co., 7 Wal., 391; 
Delaplane vs. Crowninshield, 3 Mason, [U. 8.,] 329; Swan 
vs. Littlefield, 6 Cush., 417; Hughes vs. Stewart, Washb., 
(23 Vt.] 622; Richmond vs. Mansfield Ins. Co., 8 Cr., 84; 


aa 


Abb., 308; Harris vs. Harris, 1 Serg. & R., 236; Shields vs, 
Boon, 22 Tex., 193; Sherman vs. Barnes, 8 Conn., 138; 
Clark vs. Keller, 3 Bush. [Ky.] 223; 3 McCord, [S. C.] 452; 
3 Har., [N. J.] 269; C. Ired., [N. C.] 428; Donnell vs. Gat- 
chell, 3 Heath, (Me.) 217; Haymaker vs. Haymaker, 4 Ohio, 
281.) 

IIf. The State law as to non-snits has no application to 
the United ,States Cirenit Court. An action commenced in 
one State will not stop the running of the statute of limita- 
tions of another State, where the second action is commenced. 
(Delaplane vs. Crownenshield, 3 Mason, [U. 8.] 329, 378.) 
The United States Cireuit Courts sitting in Missouri, as to its 
practice by which alone non-suits there taken are defined and 
known, stands in the light of a foreign jurisdiction. They 
are not governed by the practice act of the States, un- 
less adopted by act of congress or rule of court. (Bron- 
son vs. Kenzie, 17 Pet., 28; 12 Howard, 85; Amis vs. 
Smith, 16 Pet.,303; Bronson vs. Kenzie, 1 How., 311; Beers 
vs. Haughton, 9 Pet., 359; Catherwood vs. Gapete, 2 Curtis, 
fC. Ct.) 94; Wayman vs. Southard, 10 Wheat., 1; Pomroy 
vs. Marion, 2 Paine, 479.) This rule was changed by act of 
congress, June 1, 1872, but long after the non-suit in question 


was taken. 
Geo. W. Easley and W. H. Brownlee, for Respondent. 


I. The loss or destruction of the original deed from Green- 
man to Shurtliff is sufficiently shown. (Christy vs. Cava- 
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naugh, 45 Mo.. 375; Barton vs. Murrain, 27 Mo., 235; Mar- 
iner vs. Saunders, 5 Gil. [Ill.] 113; Phil. Ev., 516, C. H. & 
E. S., note 446; U.S. Bank vs. Sill, 5 Conn., 106; Endsley 
vs. Strock, 50 Mo., 508.) And the loss or destruction of the 
original being shown, the copy was admissible as the copy of 
an ancient writing without proof of the execution of the lost 
instrument. The evidence, aside from the date of the paper, 
was conclusive that the original deed was more than thirty 
years old; that it had been in the custody of those claiming 
the land under it, from the time of its execution in 1820, un- 
til its lossin the mail in 18715; that the land had been 
claimed under the deed during all that time by Shurtliff and 
Shaw, and that they had exercised the usual acts of ownership 
over wild lands, such as paying taxes and the like. This 
would have made the original, could it have been produced, 
admissible without proof of its execution. (As to Execution 
of original, see 1 Greenl. Ev., § 21; 2 Phil. Ev., 425.) And 
“when proof of the execution would be dispensed with, in 
case the original had been produced, proof of its execution is 
unnecessary when the deed is lost.” (1 Stark Ev., 340; 
Goodier vs. Lake, 1 Atk., 446; Ba. Ab. Title “F.” p. 595, 
Bond. Ed.) 

II. The phrase, “ suffer a non-suit,” as used in the statute, 
(Wagn. Stat., 919, § 19) means “ permit,” or “allow,” a non- 
suit. (R.S. 1845, p. 82, § 33; R.S. [Ill.,] 1845, 417, $29; Pur- 
don’s Dig., [Brightly] p. 807, § 36.) 


Apams, Judge, delivered the opinion of the court. 


This was an action of ejectment, commenced in March, 
1870, for the possession of the north west quarter of section 
twenty, in township fifty-seven, of range twenty, situated in 
Linn county, and being military bounty land, as known in 
our statute of limitations of two years. 

The petition was in the usual form; and the answer was a 
denial of every allegation in the petition. 

The plaintiffs chain of title consisted of, 1st, the patent 
trom the United States to Silas Greenman, issued on the 18th 
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day of May, 1819; 2nd, a deed of Silas Greenman to Benja- 
min Shurtliff, dated 3rd day of April, 1820; 3rd,a deed from 
3enjamin Shurtliff to the plaintiff. 

The original deed from Greenman to Shurtliff was not pro- 
duced. An examined copy established by the testimony of 
witnesses was read as evidence instead of the original. 

The preliminary proof to prove the execution and loss of 
the original deed, was in substance: that the original deed 
had two subscribing witnesses to it, whose handwriting there- 
to as witnesses was proven to be genuine, and the deed ap- 
peared on its face to be genuine; and had been in the posses- 
sion of the parties claiming the land, as a muniment of title 
for more than thirty years; and during all that time they 
exercised such acts of ownership over the land as are usual 
when not in the actual possession of the claimants. The land 
was notin the actual possession of any one till the defendant 
took possession. 

The proof in regard to the loss of the original, was, that it 
had been attached to certain depositions, which were put in 
the United States mail, directed to the clerk of the Circuit 
Court at Linneus, Missouri; that the package was duly envel- 
oped and sealed up and putinto the mail at Kingston, Rhode 
Island, and the postage prepaid, on or about the 20th day of 
May, 1872; that this package did not reach its destination, 
and nothing had been heard from it up to the time of trial. 
The court ruled the preliminary proof sufficient to admit 
the secondary evidence, and the defendant excepted. 

The defense relied On, was the statutory bar of two years. 
The only evidence in reference to this point, consisted of the 
following written agreement of the parties: 

“Tt is agreed for the purposes of this case, that plaintiff 
eqmmenced an action of ejectment in the U. 8. Circuit Court 
at St. Louis, Mo., against defendant, Pershing, to recover the 
land in question, in the spring or summer of 1868, which ac- 
tion was pending until the October Term, 1869, when, after 
all the evidence on both sides was introduced, and before the 
court made any ruling in the case, plaintiff, by his attorney, 
took a non-suit.” 
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“Tt is further agreed, that the present action was com- 
menced within one year after such non-suit was taken.” 

“Jt is further agreed, that the defendant, Pershing, has 
been in the actual possession. of all of said premises for two 
years next before the commencement of this suit, claiming 
the same as his own as against the plaintiff, with actual in- 
closure of the whole quarter section under color of title.” 

Judgment was rendered in favor of the plaintiff, and the 


defendant has brought the case here by appeal. 


1. The first point presented by the record is, whether the 
evidence of the execution of the deed from Greenman to 
Shurtliff was sufficient. This deed was more than thirty 
years old, and it had been all the time in the possession of 
the claimants as a muniment of title. No one was in the 
actual possession of the land; but the claintants had paid the 
taxes whenever they were assessed, and claimed the land un- 
der this deed. The deed seemed to be genuine, and the 
hand-writing of the attesting witnesses was proven. After 
sucha length of time, if the subscribing witnesses were known 
to be alive, it would not be necessary to call or produce them. 
(See Stark. Ev., 9 Ed., 477.) The execution of the deed 
as an ancient deed, seems to have been sufficiently estab- 
lished. 7 

2. The absence and loss of the original deed was clearly 
shown.: From the evidence given, the inference is almost 
conclusive, that the original deed was lost from the mail, and 
never arrived at the place of destination. 

3. The only remaining point is the defense of the statute 
of limitations. The question is, whether our statute of limi- 
tations contemplated suits in the United States courts, as well 
as our own State courts, and whether the non-suit as taken, 
was such as is prescribed by the statute. The section of the 
statute referred to, reads as follows: “If any action shall 
have been commenced within the times respectively pre- 
scribed in this chapter, and the plaintiff therein suffer a non- 
suit, or, after a verdict for him, the judgment be arrested, or 
after such judgment for him, the same be reversed on appeal 
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or error, such plaintiff may commence a new action from 
time to time within one year after such non-suit, or such judg- 
ment arrested or reversed.” (2 Wagn. Stat., 919, § 19.) 
There seems to be nothing in this section which requires the 
action to be brought alone in the State courts; and there is 
no good reason why it may not be brought in a proper case 
in the U. S. courts, and thus avoid the bar of the statute. 

It is urged here, that a non-suit, within the meaning of 
this statute, is snch as is bronght about by some adverse rul- 
ing of the court. But the language of the statute is plain 
and positive, and covers non-suits, no matter what may be 
the reason that induced them. The language is such as hardly 
to admit of any other than a literal construction. Besides, 
there is no good reason why a party should not act on his 
own motion in taking the non-suit. He may be satisfied that 
it would be a useless waste of money and time to appeal toa 
higher court. Some links may be lacking in his chain of 
evidence, which he may be enabled in another suit to supply; 
and, for this purpose he may suffer the non-suit. But whether 
it be for a good ora bad reason, the law authorizes a non- 
suit; and the statute enacts the consequences. 

On the whole record, the judgment seems to be for the 
right party. The judgment is aflirmed; Judge Sherwood 
absent; the other judges concur. 





o 


Tromas Bresnenan, Appellant, vs. Taomas D. Prior, Assig- 
nee of Toory & Sarissury, and Tae ConstaBLe or Broox- 
FIELD Townsuip, Respondent. 


. Injunetion—Fraud—Unfair advantage gained by, in law court—Equity will 
interfere.—Nothing is better settled than that, where by mistake or fraud, a 
party has gained an unfair advantage in proceedings in a Court of law, which 
must operate to make the Court an instrument of injustice, as where default 

‘was taken after other arrangements had been made between counsel for the 

disposition of the case, courts of equity will interfere and restrain him from 

reaping the fruits of the advantage thus gained. 
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S. P. Huston, for Appellant. 


Appeal from Linn Common Pleas. 


C. L. Dobson and G. W. Easley, for Respondent. 


Waener, Judge, delivered the opinion of the court. 


It is very clear to my mind that the court below erred in 
dissolving the temporary injunction and then giving final 
judgment against the plaintiff, without hearing his evidence 


on the merits. 


The plaintiff sought to enjoin the collection 


of a judgment rendered before a justice of the peace, until his 


rights could be determined and passed upon. 


The facts show 


substantially, that Price the defendant here, was the assignee 
of the firm ef Tooey & Salisbury, and as such, had an account 
against plaintiff ; that the firm continued, to wind up the busi- 
ness as agents of Price, and that suit was brought upon the 


account. 


On the return day of the summons, plaintiff 


appeared with his witnesses to make his defense, alleging that 
the account was paid off. Salisbury approached him and it 
was mutually agreed between them that the matter should be 


submitted to arbitration on the next Tuesday. 


Salisbury 


then had the case continued before the justice, but plaintiff 
swears that it was his understanding that the case was to be 
dismissed ; and from all the surrounding facts, I have no 


doubt such was the ease. 


On the following Monday, the day 


preceding the Tuesday fixed for the arbitration, plaintiff was 
taken sick and confined to his bed for about a week, and was 


unable to be out. 


On Tuesday he sent his son to inform Salis- 


bury of the fact that he was sick and could not be present at 


that time. 


Salisbury was absent but his son saw Tooey, his 


partner, and informed him of his father’s sickness and 


requested him to tell Salisbury when he came back. 


not appear however that he did so. On the succeeding Sat- 


It does 


urday, the day to which the cause had been continued, Salis- 
bury appeared before the justice and took judgment by default. 


On Tuesday or Wednesday thereafter 
could be out according to his testimony—and it is not contra- 


soon as the plaintiff 
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dicted—plaintiff went to town to see Salisbury, who as he tes- 
tified evaded him, and coming across Price he was informed 
that judgment had been taken against him—which was tle 
first he knew of it. He immediately went to take an appeal, 
and found he was too late, eleven days having elapsed. In 
his petition he stated that he had a good and valid defense to 
the account, that the same was paid off, and that in fact the 
assignors were indebted to him. Yet, when the court dis- 
solved the temporary injunction, it refused to permit him to 
introduce any evidence to maintain his allegations. All the 
evidence taken together leads to the manifest conclusion that 
the plaintiff was over-reached. When the agreement to set- 
tle the matters in dispute was made, he unquestionably sup- 
posed that the legal proceedings were at an end, and hada 
right so to suppose from the circumstances. 

His sickness was a sufficient excuse for not appearing at 
the appointed day, to proceed with thearbitration. The infer- 
ence is, that the judgment must have been dated back as of 
the Saturday on which the agreement to arbitrate was made ; 
else eleven days could not have expired previous to the time 
plaintiff says he appeared, to take the appeal. 

Nothing is better settled than that where, by mistake or 
fraud, a party has gained an unfair advantage in proceedings 
in courts of law, which must operate to make that court an 
instrument of injustice, courts of equity will interfere and 
restrain jiim from reaping the fruits of the advantage thus 
improperly gained. 

[ think, therefore, that the court should have continued 
the injunction and proceeded to a final hearing of the plain- 
tiff’s case. 

Wherefore it results that the judgment must be reversed 
and the cause remanded. All the judges concur, except 
Judge Sherwood, who is absent. 
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Francis X. Warp, Respondent, vs. Parrick QUINLIVIN, 
Appellant. 


— 


. Judgments of other States may be impeached for fraud.--A judgment of a 
court of record of a sister State, where the parties appear or are duly sum- 
moned, imports absolute verity, and cannot be impeached at law. But in 
equity, judgments, whether foreign or domestic, may be declared void for 
fraud, in actions brought to enforee them in this State. And in suit brought on 
a foreign judgment obtained by fraud, that plea may be’set up, and will con- 
stitute a complete bar to recovery. 


Appeal from Buchanan Circuit Court. 
eillen H. Vories, tor Appellant. 


I. A judgment obtained by fraud is void, and it is suffi- 
cient in the answer to allege that it was so obtained without 
setting forth the particulars. (See Montgomery vs. Tipton, 
1 Mo., 446; Edgell vs. Sigerson, 20 Mo., 494; Marx vs. Fore, 
51 Mo., 69; Ratherford vs. Williams, 42 Mo., 19; Callahan 
vs. Griswold, 9 Mo., 784 ; State vs. Little, 1 N. H., 257.) 


B. R. Vineyard, tor Respondent. 


[. The case of Marx vs. Fore, (51 Mo., 69) only decides that 
fraud going to the jurisdiction, may be shown to defeat the 
judgment ;-but when jurisdiction has attached, the unsuc- 
cessful party “must attack the judgment when rendered.” 
(See also dissenting opinion of Judge Wagner in that case ; 
also Wilson vs. Jackson, Adm’r, 10 Mo., 329 ; Destrehan vs. 
Scudder, 11 Mo., 490; Warren vs. Lusk, 16 Mo., 102; Baker 
vs. Stonebreaker, 34 Mo., 172; Barney vs. White, 46 Mo., 139; 
Harbin vs. Chiles, 20 Mo., 314; Christmas vs. Russell, 5 Wal., 
290; Mills vs. Duryea, 7 Com., 481; McRea vs. Mattoon, 
13 Pick., 53; Homer vs. Fisk, 1 Pick., 435; Benton vs. 
Burgot, 10 Serg. & R., 240; Wetherill vs. Stillman, 65 Penn. 
St. 105; Anderson vs, Anderson, 8 Ohio, 108; Granger vs. 
Clark, 22 Maine, 180; Atkinson vs. Allen, 12 Verm., 624; 
Hammond vs. Wilder, 23 Verm., 346; Hollister vs. Abbott, 
31 N. Il., 448; Rathbone vs. Terry, 1 R. I., 77.) 
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Apams, Judge, delivered the opinion of the court. 


This was an action on a judgment rendered in the State of 
New York, in Supreme Court of Steuben County in that 
State, on the 17th day of October, 1871, for $586.50. 

The defendant in his answer set up and relied on an equit. 
able defense, to the effect that the judgment sued on was 
obtained against him by fraud, deceit and misrepresentation 
of plaintiff, his agents and attorneys, under the following cir- 
cumstances: About April, 1870, the defendant was in the 
store room of plaintiff, in the town of Bixville, in the county 
of Steuben, in the State of New York, when plaintiff propos- 
ed selling to him a piece of land at $18.00 per acre, and in 
order to defraud defendant, fraudulently induced him to drink 
a large quantity of whiskey, and thus made liim so drunk 
that he did not know what he was doing, and procured his 
signature to the bond on which said judgment was rendered. 

The defendant alleges, that he set up this defense to the 
action inthe New York court, and attended court for the pur- 
pose of establishing his defense, that the plaintiff and his 
attorneys, with a view to cheat and defrand him, and to obtain 
an unfair advantage over him, falsely and fraudulently rep- 
resented to defendant and his attorneys, that they would dis- 
miss their suit—that plaintiff had no cause of action, and 
would dismiss the pending suit, and that defendant and his 
attorney might go home and give the matter no further atten- 
tion ; that relying upon their statements and representations, 
the defendant and his attorney, abandoned all further defense, 
and went to their homes, and soon afterwards the defendant 
removed from the State of New York to the State of Missouri. 
And defendant charges that after he had thus removed to the 
State of Missouri, the plaintiff took judgment in the action. 

The court below ruled out this defense, and the action of 
the court in this regard raises the only question for our con- 
sifleration. 

The doctrine that a judgment of acourt of record of a sis- 
ter State, where the parties appear, or are duly summoned, 
imports absolute verity, and cannot be impeached at law, is 
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too well settled to need illustration or citation of authorities, 
But, conceding this principle to be true, it is clear to my 
mind, that in equity, judgments, whether foreign or domestic, 
may be declared void for fraud, in actions brought to enforce 
them in this State. 

In Christmas vs. Russell, (5 Wal., 290) the court held 
that a plea of fraud inobtaining a judgment, was bad in 
an action on the judgment. But that court, in the same case, 
held that a direct suit in chancery might be maintained to 
enjoin guch judgment in the State where it was rendered. 
Our practice act allows equitable as well as legal defenses to 
be set up in actions at law, and our citizens ought not tu be 
driven to foreign courts to seek remedies against judgments 
procured by fraud. When sued here upon snch judgments, 
they may set up this equitable defense as a complete bar. 
(See Marx vs. Fore, 51 Mo., 691.) 

Judgment reversed and the cause remanded. Judge Sher- 
wood absent, the other judges concur. 





iy 
Vv 


Lavra E, Spencer and Hussann, Respondents, vs. Joun R. 
Vance, Appellant. 


1. Justices of peace—Jurisdiction in trover.—A justice of the peace has no juris- 
diction for rover and conversion of an amount exceeding fifty dollars. (Wagn. 
Stat., 808, 3 3.) 

Gift by parol— What words necessary to constitute—To constitute a parol 
gift, there must be a giving or actual trgnsfer by words, and not mere words 
that would signify an intent to transfer in the future. 

Trover— Measure of damages.—In trover the measure of damages is the mar- 
ket value of the property at the time of conversion, with interest up to the 
time of trial, and not the price paid for it. This rule is subject to qualification 
where the value of the property is fluctuating. 


go 


a 


Appeal from Worth Circuit Court. 
Bennett Pike, for Appellant. 


Dawson & Edwards, for Respondents. 
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W aener, Judge, delivered the opinion of the court. 

This was a proceeding originally instituted before a justice 
of the peace. The complaint there filed, in substance, stated 
that plaintiff was the legal owner of a certain young mare, 
two years old, of the value of eighty dollars; that defendant 
took said young mare without consent of the plaintiff, and 
converted her to his own use; that defendant afterwards, 
without the consent of plaintiff, sold said young mare for the 
sum of eighty dollars,and converted the same to his own use, 
and that he never paid any part of the same to plaintiff, 
though often requested so to do. The prayer was for the 
sui of eighty dollars and six per cent. interest thereon. 

On the trial in the justice’s court, judgment was rendered 
for the plaintiff for one hundred and eleven dollars and forty 
cents. 

The defendant appealed ; and in the Circuit Court he made 
& motion to dismiss the case, because the justice had no juris- 
diction. This motion was overruled; and on atrial anew, 
there was again a verdict and judgment for plaintiff for 
eighty-three dollars and thirty-one cents. To reverse this 
judgment the defendant has prosecuted his appeal. 

We think it is very evident that the court erred in not sus- 
taining the defendant’s motion to dismiss. Clearly the jue- 
tice’s court had no jurisdiction of the cause. 

The statute, (Wagn. Stat., 808, § 3) gives justices of the 
peace jurisdiction “ in all actions for injuries to persons, or to 
personal or real property, wherein the damages claimed shall 
* * * not exceed fifty dollars.” Justices have only such 
jurisdiction as is conferred upon them by statute, and in all 
eases of wrongful acts or injuries to personal property, it can 
only extend to the sum of fifty dollars. 

The complaint or statement alleged an unlawful taking of 
the property by the defendant, and a conversion of the same 
to his own use. This, under the old system, would have been 
technically an action of trover, and in such cases it has been 
expressly adjudged by this court, that the justice can have 
jurisdiction only where the damages claimed do not exceed 






















































AUGUST TERM, 1874. 


Spencer and Husband v. Vance. 











fifty dollars, (Smith vs. Grove, 12 Mo., 51; Glassby vs. 
Prewitt, 26 Mo., 121; Aherne vs. Collins, 30 Mo., 200.) 

The same doctrine was re-iterated in Webb vs. Tweedie, 
(30 Mo., 488) and it was held, that in cases of this descrip- 
tion the plaintiff could not give jurisdiction by waiving the 
tort in his statement, and setting forth that he sued in as- 
sumpsit. 

The court in the opinion said: “ Mere nominal distinctions 
between actions no longer exist, such as trespass, assumpsit, 
ete.; and the jurisdiction of the justices of the peace is not 
defined by employing any such terms or distinctions ; hence, 
what is said about waiving the trespass, and suing in assump- 
sit is without force.” 

As this case must be reversed, and as the plaintiff may 
again bring her action, it may be as well to indicate our 
views of the main issues involved. The mare, which was the 
subject df the controversy, it is claimed was a gift from the 
plaintiff's mother to her. Whether the title passed and be- 
came perfect in the plaintiff, and what would be the measure 
of damages for a wrongful taking and conversion, are the two 
essential and controlling questions in the ease. 

The first instruction given for the plaintiff, taken in con- 
nection with the sixth given for the defendant, was substan- 
tially correct on the subject of title. For the plaintiff the 
instruction told the jury, that if they believed from the evi- 
dence that plaintiff's mother, before her marriage, gave the 
mare to the plaintiff, or after her marriage, with her husband’s 
consent, gave her the same, then they should find for the 
plaintiff. For the defendant the court laid down the propo- 
sition, that, in order to effect a transfer of the mare in con- 
troversy, there must have been a giving or actual transfer by 
words, and not mere words that would signify an intent to 
transfer in the future. 

It is essential to a gift, says Parsons, tliat it goes into effect 
at once, and completely. If it regards the future it is but a 
promise ; and being a promise without consideration, it can- 
not be enforced, and has no legal validity. (1 Pars. Cont. 5 


Ed., 234.) 
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The court obviously erred in laying down the rule in re- 
lation to the measure of damages, at plaintiff's request. The 
instruction on tiat subject, was to the effect, that if the jury 
found for the plaintiff, they should find for the price at which 
defendant sold the mare, with the interest, etc. The general 
principle is, that the rule of damages for the wrongful taking 
of goods, is the market value at the time, and not the price 
paid for them, or at which they were sold. In trover, the 
measure of damages is the value of the property at the time 
of conversion, with interest up to the time of trial. (Carter 
vs. Feland, 17 Mo., 383; Polk vs. Allen, 19 Mo., 467; Hill 
Rem. for Torts, 419, pl. 2. 

This rule has its qualifications in cases of property where 
the value is fluctuating (Sedg. Meas. of Dam., 4 Ed., 546, 
ef seq.); but those qualifications do not affect the principle 
here. 

The judgment must be reversed ; the other judges concur, 
except Judge Sherwood, who is absent. 





o 


James F. Serpert, e¢ al., Respondents, vs. Sera Borrs, Jz., 
et al., Appellauts. 


1. Schools—Selection of site for sub-district school house —The directors of a 
schioul sub-district have no power of their own mere will or discretion to se- 
lect a site for a school, but the selection must be made at a meeting of the 
voters called for that purpose. (Wagn. Stat., Ed. 1872, p. 1244, 3 12.) 


Appeal from Linn Court of Common Pleas. 
G. D. Burgess and 2. W. Mullins, for Appellants. 
G. W. Easley, for Respondents. 
Waever, Judge, delivered the opinion of the court. 


The plaintiffs filed their petition for an injunction in 
which they stated that the defendants were the directors 
of a certain school sub-district, and that by an order of the 
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local directors, the clerk of the board gave notice, in 
the manner required by law, that on a certain day there 

. would be a meeting of the qualified electors of said sub-dis- 
trict, to select a school house site therein ; that the voters did 
assemble in pursuance of said notice, and selected one acre 
of land, which was owned by one of the plaintiffs, who offered 
to convey it for school purposes ; that the defendants threat- 
ened, and were about to build the school house on a different 
site than the one selected by the electors assembled, to the 
great injury of the plaintiffs, ete. 

The answer put in issue all the allegations in the petition, 
and for a further defense averred, that the directors had se- 
lected a different site from the one mentioned in the petition, 
the title to which had been donated to them, and that they 
were about to erect a school house thereon. 

All that portion of the answer which set up new matter, 
and which was not a denial of the allegations in the petition, 
was stricken out. 

Whien the cause was heard before the court, it appeared 
that the notice had been given by order of the board, for the 
electors to assemble to determine ona site for a school house, 
but the record as to the action taken by them in reference to 
the location or site of the house, was excluded by the court; 
but no exception was taken to the ruling. That evidence, 
therefore, is not before us for consideration. The court, how- 
ever, granted the plaintiff's prayer, and made the injunction 
perpetual. 

The record presents but one question for decision, and that 
is, whether the directors have the power of their own mere 
will and discretion, to select a site, or whether the selection 
must be made at a meeting of voters called for that purpose. 
The only provision in the school law, which has a direct bear- 
ing on, and must govern and control this question, is section 
12. (2 Wagn. Stat., p. 1244, Ed. 1872), which readsas follows: 
* When in the opinion of the board of directors, the public 

good may require tle selection of a school house site, or that 
any school property should be disposed of, they shal] call a 
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meeting of the voters of the sub-district, having the qualitica- 
tions as prescribed by section sixteen of this act, stating the 
object of such meeting, and when thus assembled, they shall 
determine by a majority vote. Ifthe decision be in favor of 
a selection of a new site, or of the sale of such property, it 
shall be the duty of the clerk of the sub-district to transmit 
to the township clerk a certified copy of such proceedings.” 

This section obviously intended that the people who are 
most deeply eoncerned and are.directly interested, should 
have the selection of the site. Indeed, the language em- 
ployed will bear no other interpretation. When, in the 
opinion of the board of directors, the selection of a school 
honse site is required, a meeting’ of the voters is to be called, 
and when they meet they shall determine where the site shall 
be, by a majority vote. Language can scarcely be made 
plainer. The will of all the voters of the sub-district is to be 
consulted, and whatever a majority of them may determine, 
it may reasonably be supposed, will be for the general con- 
venience. So at least thought the legislature. 

The provision was intended to guard, and if faithfully car- 
ried out, will have the effect of guarding against the abuse 
which might happen if a few individuals were allowed to 
make the selection. In such a case, their private interests 
or individual convenience might be consulted, to the great 
detriment of a large majority. 

I. therefore, have reached the conclusion that the judg- 
ment should be affirmed. All the judges concur, except 
Judge Sherwood, who is absent. 




















AUGUST TERM, 1874 





- McCormick v. Kas. C., St. Jos, & Council Bluffs 8. R. Co. 





Marruew McCormick, Plaintiff in Error. vs. Toe Kansas 
Crry, Sr. Josepn & Counc. Biurrs Ramroap Company, 
Defendant in Error. 


1. Railroads—Drainage of surface water—Must be accomplished with reason- 
able care, ete.—While a railroad company hasa right to drain surface water 
from its road bed, s0 as to protect the same for continued and profitable use, 
the work must be so done as to occasion no unnecessary inconvenience or 
damage to the adjoining proprietor. And the latter may recover for injuries 
produced by mere negligence without proving malicious intent. 

Railroads—Damage to adjoining land—What contemplated by estimate of 
damages assessed in condemning.—Damages to adjoining land such as would 


go 


naturally occur where a railroad is constructed and used in a lawful and ordin- 
ary manner, are presumed to be included in the estimate of damages assessed 
in condemning the road bed, and cannot afterward be recovered in a suit 
against the railroad. But otherwise,where the injuries are the result of tort 
or negligence on the part of the company. 


Error to Buchanan Circuit Court: 


John 4. Ryan, for Plaintiff in Error: cited in argument, 
Wafile vs. N. Y. C. R. R., 58 Barb., 422; Goodale vs. ‘Tuttle, 
29 N. Y., 459; Martin vs. Riddle, 26 Penn. St., 415; I. C. R. 
R. Co. vs. Grabell, 50 Ill., 242; Driver vs. Western Union R. 
R. Co., 32 Wis., 569; Sess. Acts, 1855-6, p. 406 ; Local Laws, 
1855, p. 234; Reowe n vs. Cayuga & Sasquehanna R. R. Co., 2 
Kern., 491 ; Bosker vs. New Haven and New Hamilton Canal, 
14 Conn., 146; Baughton vs. Carter, 18 Johns., 404; Bradley 
vs. N.Y. & N. H.R. R. Co., 21 Conn., 293. 


B. F.. Loan, for Plaintiff in Error. 


I. Damages assessed for the right of way do not include 
compensation for injuries such as are stated in the petition. 
(Wagn. Stat., p. 326, § 1, Art. V., Corp. Law.) 

II. Plaintiff is entitled to recover if he has been injured 
by the wrongful act of the respondent, although it may not 
have been committed maliciously. 


Stringfellow, and Hall & Oliver, for Defendant in Error : 
cited in argument, Imler vs. City of Springtield, 55 Mo., 
119; Jones vs. Hannovan, 55 Mo., 462; 2 Allen, 357; 10 
Allen, 591; 23 How., 514; 6 Barr., 383 ; 18 Gray, 194; Clark 
28—voL. LVI. 
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vs. Han. & St. Jo. R. R., 36 Mo., 223; 13 Allen, 293; Ang. 
Wat. Cours., §§ 138, 139 and 108a. —b.; 8 Gray, 409; 
Horner vs. Dartmouth, 13 Allen, 291-293 ; 1 Den. 597. 


Vortss, Judge, delivered the opinion of the court. 


This action was brought by the plaintiff to recover dama- 
ges of the defendant, which it was charged were caused by 
the negligent turning of alarge body of water, by the detend- 
ant, upon and over the lands of the plaintiff. 

The petition, after stating that the defendant was a corpo- 
ration owning and operating a railroad in Buchanan County, 
aud that the plaintiff was the owner of a tract of land adjoin- 
ing to and on the west side of said railroad, proceeded to 
state, that on the east side of said railroad and opposite plain- 
tiffs land, a large quantity of surface water was accustomed 
to stand and remain in a large pond, covering a surface of 
several acres, and that, during heavy rains, the surface water 
would flow in great quantities from the hills east of said rail- 
road and pond with great force, down on the wet land east of 
said road and opposite plaintiff's land as above mentioned ; 
and that, “during such heavy riins,a certain branch or creek, 
known as Contrary Creek,” which flowed in a westwardly diree- 
tion across said road, would overflow its banks, east of said 
railroad, and a great portion of the surplus water of said creek 
flowed over said low and wet land in manner so that the said 
surface water and said surplus water from said creek formed 
a large body of water east of said railroad, where the same 
joins plaintiffs said land. 

Plaintiff further states “that on or about the month of June, 
A. D., 1871, defendant negligently and maliciously eut an arti- 
ficial channel from said pond or body of water through the em- 
bankment of its said railroad bed, and drained all of said body 
of water on to plaintiffs said land, so that the surface water 
which had flowed from the said hills and the surrounding 
lands, which was caused by a very heavy rain storm, and the 
surplus water which overflowed with great force from said 
creck, flowed with great force and violence on plaintiff's land, 
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rendering it mostly valueless, and damaging it to the amount 
of three hundred dollars, and also destroyed all the corn which 
was growing on said land to the amount of eight acres.” 
The petition also charged that his well and spring were injured 
and his house damaged, etc., etc., and prayed judgment for 
$1,200. 

The defendant in its answer denies the allegations of the 
petition and then sets up as a defense to the action, that in 
the construction of the railroad, the right of way to the road 
bed of said railroad had been condemned under the statute in 
such case made and provided, setting forth all of the facts 
required in order to a legal condemnation of said road bed, 
and that the damages assessed for the appropriation of said land 
to the use of the road had been paid; that the damages so 
assessed and paid included whatever damages could or might 
be done to plaintiff's land by the building and construction of 
said railroad, and all embankments thereon, and all drains and 
channels under said embankment necessary to the proper con- 
struction and maintenance of said railroad ; and that the chan- 
nel mentioned in said petition was necessary to the use and 
maintenance of said road. 

To the last defense set up in the answer the plaintiff replied 
denying the same. The bill of exceptions does not set out the 
evidence in the case, but simply states that the plaintiff intro- 
duced evidence tending to prove the material allegations in 
his petition, and that the defendant offered evidence tending 
to prove the allegations set up in the second defense to the 
petition. The evidence offered by the defendant was objected 
to by the plaintiff as being immaterial and going to prove no 
defense to the plaintiff's action. This objection was overruled 
and the plaintiff excepted. 

At the close of the evidence. the plaintiff asked the court 
to give the jury several instructions which were all refused by 
the court, one of which was as follows: “The court instructs 
the jury that if they believe from the evidence that the defend- 
ant collected a large body of surface water on the east side of 
its railroad by the embankment of said road as charged in 
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plaintiff's petition, and that sometime in June of 1871, or 
about that time, charged in plaintiffs petition, said defend- 
ant, by an artificial channel through said embankment, negli- 
gently and carelessly drained said body of water on to plain- 
tiff’s land, then plaintiff is entitled to recover what damages he 
has suffered as is shown by the evidence.” 

The other instructions asked by the plaintiff need not be 
noticed, as part of them are admitted to be improper and the 
others contain the converse of those asked for and given on 
the part of the defendant, which are as follows: 

Ist. “Ifthe jury believe from the evidence, that the cul- 
vert made by the defendant in its road bed was not made ma- 
licionsly and for the sole purpose of maliciously injuring 
plaintiff, then defendant is not liable for any injury caused 
by water passing through such culvert into plaintifi’s land.” 

2d. “Defendant had the right to protect its road bed against 
overflow and surface water from rains, and for that purpose 
to make all such banks or eulverts as it deemed proper ; and 
if the jury believe from the evidence that the injury done 
plaintiff was by the passage of water from overflow or rains, 
through a culvert made by defendant through its road bed, 
they will find for the defendant, unless they believe that such 
culvert was not necessary for tne protection of defendant’s 
road bed, but was constructed for the purpose of injuring 
plaintiff.” 

3d. “Ifthe jury find that, prior to the injury complained 
of by the plaintiff, the right of way for defendant’s road was 
ucquired by defendant by condemnation at law of the land 
on which said road was located through the tract of which 
plaintiff's land is a part, then plaintiff cannot recover for dam- 
ages caused by the flow of water through said road bed into 
his land.” 

These instructions were objected to by the plaintiff and 
exceptions taken to the ruling of the court in giving the same, 
as well as in refusing the instructions asked for by the plain- 
tiff. The plaintiff then suffered a non-suit, with leave to move 
to set the same aside, which motion was afterwards made and 


























































AUGUST TERM, 1874. 


McCormick v. Kas. C., St. Jos. & Council Bluffs R. R. Co. 








overruled by the court, and the plaintiff again excepted, and 
has brought the case here by writ of error. 

The only question presented for the consideration of this 
court by the record in this case, grew out of the action of the 
Circuit Court in giving and refusing instructions asked for 
by the respective parties ; for if the instructions given on the 
part of the defendant were properly given, the evidence ob- 
jected to by the plaintiff was properly received. 

There is no doubt but that the authorities of towns and 
cities, whose duty it is to keep the streets and public ways in 
good repair for the use of the public, may repair the same in 
a reasonable manner, without incurring any liability to ad- 
joining proprietors, even though said improvements may 
cause a change in the natural flow of surface water to their 
injury ; but if such a corporation should engage in works of 
private utility to the corporation, and not solely fur public 
use, and private property of another is injured thereby, the 
corporation would be liable just to the same extent and under 
the same circumstances that private persons would be liable 
for the same acts. 

The general rule, however, is, that either municipal corpo- 
rations or private persongymay so occupy and improve their 
land, and use it for such icnaces as they may see fit, either 
by grading or filling up low places, or by erecting buildings 
thereon, or by making any other improvement thereon, to 
make it fit for cultivation or other profitable or desirable en- 
joyment ; and it makes no difference that the effect of such 
improvement is to change the flow of the surface water accu- 
mulating or falling on the surrounding country, so as to either 
increase or diminish the quantity of such water, which had 
previously flowed upon the land of the adjoining proprietors 
to their inconvenience or injury. (Ang. Wat. Cours., p. 
122, § 108 and following, and eases there cited ; Goodale_vs. 
Tuttle, 29 N. Y., 459; Waffle vs. N. Y. Cen. R. Co., 58 Barb., 
413; Turner vs. Inhabitants, &c., 13 Allen, 291; Imler vs, 
City of Springtield, 55 Mo., 119, and cases there cited.) 
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The same rule would apply to water flowing over the coun- 
try, which had escaped from the banks or natural channel of 
a running stream of water, by reason of a flood in the stream 
oceasioned by heavy rains or the melting of snow upon the 
surrounding country. But persons exercising this right to 
improve aud ameliorate the condition of their own land, 
must exercise it in a careful and prudent way. The owner 
of land could not collect all of the water falling upon his 
buildings during heavy rains, and by means of pipes or gut- 
ters, precipitate the water thus collected directly upon the 
land of the adjoining proprietor, nor could he collect the sur- 
face water from the surrounding country into a large reser- 
voir or pond upon the line dividing his land and the land of 
an adjoining proprietor, and then turn it loose in large quan- 
tities on the land of the adjoining proprietor so as to destroy 
the value of the land and crops of the adjoining proprietor. 


} He must improve and use his own lands ina reasonable way, 


and in so doing he may turn thecourse of, and protect his own 
land from, the surface water flowing thereon; and he will 


not be Hable for any incidental injury occasioned to others 


by the changed course in which the water may naturally 


{ flow, and for its increase upon vtdbis of others. Each pro- 


prietor in such case is left to prot@® his own lands against the 
common enemy of all. 

In the present case the plaintiff complains that the defend- 
ant had so constructed its road that the embankment made 
therefor had collected a large body of surface and overflowed 
water on the east side of its road bed where the same adjoined 
the land of plaintiff; and that, after said water had been so 
collected in a large body or pond, the defendant negligently 
and maliciously eut an artificial channel from said body of 
water through the embankment of its road bed, and drained 
all of said large body of water on to plaintiffs land, by which 
plaintiff was damaged, ete. 

The first instruction asked by the plaintiff told the jury in 
effect, that if the plaintiff did this act charged in the petition, 
in the manner therein charged, plaintiff had a right to re- 
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cover. We think this instruction ought to have been given. 
While the defendant had a right to drain the surface water 
from its road bed, so as to protect the same for continued and 
profitable use, it should have been done in a reasonable man- 
ner with reference to the rights of others. If there was a run- 
ning stream of water in the vicinity of the road, into which 
the water could have been drained by a ditch cut on defend- 
ant’s own land, that should have been done. If there was no 
such stream convenient, the water should have been drained 
olf by culverts or otherwise, so as to occasion no unnecessary 
inconvenience or damage to plaintiff. (Kaughman vs. Greise- 
man, 26 Penn., 415 and note; Waffle vs. New York Central 
R. BR. Co., 58 Barb., 413.) 

The jury are told by the first instruction given by the 
court at the instance of the defendant, that the act of the de- 
fendant in making the culvert and turning the body of water 
ou the land of the plaintiff must have been done by the defend- 
ant maliciously and for the sole purpose of maliciously injuring 
plaintiff, in order to arecovery on the part of the plaintiff. I 
cannot see upon what principle the doctrine contained in this 
instruction can beupheld. If the act was uniawful and neg- 
ligent, or reckless, it certainly makes no difference whether it 
was maliciously done, or what object the defendant had in 
view, except as to the amount of damages. 

The second instruction given by the court is subject to the 
same objection. The jury are told by it that the plaintiff 
cannot recover unless the acts done by the defendant were 
done for the purpose of injuring the plaintiff. 

It is further contended by the defendant, that if the plain- 
tiff was damaged by the acts complained of, such damages 
were included in the assessment of damages to the owner of 
the land in condemning the road bed of defendant across the 
tract of land of which plaintiff’s land forms a part, and that 
therefore no recovery can be had on this action. 

It seems to me that that proposition would depend on the 
question whether the act done was lawful or unlawful in it- 
self. The defendant had a right to construct its road and to 
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use it in all usual and Jawful wavs; and, if, by the usual and 
lawful construction and use of the roud by defendant, in con- 
formity with its charter, plaintiffs land was injured, such in- 
juries would be understood to have been included in the 
damages assessed in condemning the road bed—as, if the 
plaintiffs house and barn were rendered less valuable by 
their liability to be burned by fire escaping from the locomo- 
motives used on the road, when they were good safe locomo- 
tives, and carefully used and operated on the road, such dam- 
ages, it is natural to presume, were in the contemplation of 
the commissioners in assessing the damages; but the com- 
missioners certainly never contemplated, and were not an- 
thorized to contemplate, that the plaintiff would use unsafe 
locomotives, or that it would use them so carelessly, that by 
reason of such carelessness plaintiff's house or barn would be 
burned,:and assess damages for such supposed careless con- 
duct. Such damages oceasioned by such wrongful and care- 
less conduct would most certainly give a right of action in 
favor of the party injured: and, the fact that the right of 
way had been condemned and paid for, would be no defense 
to an action for such wrongful act. 

We think that the authorities on the subject are consistent 
with the view here taken of the second defense of the defend- 
ants; and any other construction, it seems tous, would be 
manifestly unjust. The plaintiff's motion to set aside the 
non-suit taken in the case should have been sustained. 

The judgment will be reversed and the cause remanded. 
Judge Sherwood is absent. The other judges concur. 
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Grorcr W. Ilupparp, Appellant, vs. Josepn B. Giipin, Re- 
spondent. 


1. Military bounty lands— Deeds, loss of—Presumption of, how raised—Copy of 
record over thirty years old— Admissibility of —Law touching, changed pending 
appeal—Constr. Stat.—The loss of deeds executed outside of this State, affect: 
ing military bounty lands in Missouri will be presumed, so that secondary evi- 
dence of their contents may be admitted, if it appear that search has been 
made in the proper places and by the proper persons, and that they cannot be 
found after due diligence has been used in looking for them. Althougi it 
might be questionable whetlier a certified copy of the reeord—made more than 
thirty vears before—of such a deed was admissible without proof of the execu- 
tion of the original, under the law in force at the date of the trial below, (see 
Wagn., Stat., 595, 32 35, 36) yet being competent under the act of March 22d, 
18738, the canse will not be sent back by the Supreme Court, on account of the 
error in admitting the copy. (See Totten vs. James, 55 Mo., 494.) 

Wills—Copies taken from courts of Probate, when admissible—Where Probate , 


to 


Courts under special statutes have superseded County Courts in the transac- 
tion of probate business, copies of wills taken from the records of the former 
courts are admissible in evidence, although the general statute of wills still re- 
quires the County Court clerk te record them. 
. Tax decds—Recituls as to advertisement of sale.x—Where a collector’s deed 


a 


merely recites that the advertisement for sale was made “ according to law,” 
the deed is void. 

4. Tax deed—Assessment in name of one having no record or apparent owner- 
ship.—Semble, that an assessment of land under the law of 1855, (R. C. 1855, 
p. 1350, 3 21,) in the name of the original patentee, who was not on the re- 
cords the real owner, nor in point of fact the apparent owner, was a void as- 
sessment, and would invalidate a tax sale made under it, 


“ppeal from Carroll Circuit Court. 
Hale § Eads, for Appellant. 


I. The court committed error in admitting in evidence the 
copy of the deed from Burrill to Hobly. This deed was 
made in 1819 and recorded the same year, but was not ac- 
knowledged in accordance with the laws of this State. In 
order to make such a copy admissible, it was necessary that 
plaintiff prove the loss or destruction of the original, together 
with law of place where made. (Barton vs. Murrain, 27 Mo., 
235.) 

Il. The copy was not admissible, though the record is over 


thirty years old. (Crispen vs. Hannavan, 50 Mo., 415.) 
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III. The court improperly admitted the copies of Hobly’s 
will. The record of Hobly’s will and probate in Massachn. 
setts, should have been recorded in the office of the county 
clerk of Carroll county. (See §§ 25-28, Statute of Wills.) ; 

IV. The court improperly excluded the tax deed of the 
Carroll county land. The deed from Burrill to Hobly was 
not acknowledged in accordanee with the laws of Missouri, 
The assessor of Missouri was not bound to know the laws of 
Massachusetts. Hence, Burrill was the apparent owner, and 
the land was properly assessed. 


L. H. Waters and Ray §& Ray, for Respondent. 


I. The loss of the original deed from Mansfield Burrill to 
William Hobly was sufficiently proven. (4 Kent, 625; 5 
Scam., 64) 

Il. The certified copy of the record of the deed from Bur- 
rill to Hobly is admissible in evidence under § 36, ch. 148, 
Wagn. Stat., as amended March 22, 1873, (Laws 1873, p. 44, 
§ 1). As the law stood when this cause was tried in the court 
below, the record offered being of a deed for military bounty 
land, was not admissible under § 36, ch. 143, Wagn. Stat. 
(Ryder vs. Fash, 50 Mo., 476; Crispen vs. Hannavan, Jd, 
415.) But though error may have been committed by the court 
below on the then state of statutory law, yet, if by subsequent 
legislation such change has been made in the then existing 
law, that, if the judgment were reversed, the court below, 
in virtue of the new statute, would have to give the same 
judgment, this court will aflirm. (Pugh vs. McCormick, 4 
Wall., 361.) 

III. The collector’s deed to the defendant was properly re- 
jected. The sale was for the taxes of 1860, assessed under 
the law of 1855, which required that the land should be as- 
sessed to the person appearing to be the owner at the time of 
the assessment. (R.S. 1855, p. 1330, § 21; Laws 1859, p. 89, 
§§ 1-2.) Where the statute requires the assessment to be in 
the name of the owner, a non-compliance in that respect will 
vitiate the sale. (Carmichael vs. Aiken, 18 Lou., 205; Yan- 
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cey vs. Hopkins, 1 Mun., p. 419; Johnson vs. McIntire, 1 
3ibb, 295; Merritt vs. Thompson, 13 Ill., 716; Barker vs. 
Blake, 36 Me., 433; Abbott vs. Lindenbower, 42 Mo., 162; 
Barker vs. Hesseltine, 27 Me., 354; Moore vs. Brown, 11 
How., 414; Farrar vs. Eastman, 1 Fairf., 191; Burchard vs. 
Hubbard, 11 Ohio, 316.) . 

IV. The deed fails to recite the notice of sale, and for that 
reason is void. (Abbot vs. Doling, 49 Mo., 302.) 


Narpron, Judge, delivered the opinion of the court. 


This was a suit in ejectment, commenced in 1868, to re- 
cover possession of a tract of land in Carroll county. 

The title of the plaintiff was deduced from a patent from 
the United States to one Burrill, dated Feb. 5, 1819; a deed 
from Burrill to one Hobly, dated Feb. 27, 1819; a convey- 
ance by will from Hobly to his daughter, Sarah W. Hobly; 
the marriage of Sarah W. to one Gilmore; the death of Gil- 
more in 1856, and a deed from Mrs. Gilmore to plaintiff in 
1858. 

The defendant relied for his defense, on a deed from the 
collector of Carroll county to him for the land in dispute, 
dated Feb. 29, 1868. 

Oljections were made in detail to all the documentary evi- 
dence offered by plaintiff in support of his title, but these 
objections were overruled. The court rejected the collector’s 
deed, because the assessment was not against the owner, real 
or supposed, at the date of the assessment; and thus the 
judgment of the court was for the plaintiff. 

In reviewing the judgment we do not deem it necessary to 
notice all the objections to the plaintiff's title, since only a 
few of them are maintained here, and we will only refer to 
such as are urged in this court. 

Objections are made in the brief of the counsel for the ap- 
pellant, to the admission of the copy of the deed from Burrill 
to Hobly. This copy was admitted under sections 35, 36, 37 
and 38 of the act concerning Conveyances; and the case of 
Barton vs. Murrain, (27 Mo., 235) is cited to show its inad- 
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missibility, because of the insufficient proofs of loss. The 
proof in this case, however, was satisfactory to the judge who 
tried the case ; and we think was properly so considered. We 
could not well conceive of any proof which would be more so, 
in regard to the loss or destruction of the original deed. 
Search was made by the proper persons and in the proper 
places, and in this respect, the facts were totally dissimilar 
to those in Barton vs. Murrain. 

In regard to other objections, the act of March 22d, 1873, 
seems to be a conclusive answer. The deed was mvre than 
thirty years old on the records, and therefore, no proof of its 
execution in conformity to the laws of Massachusetts was re- 
quired—though such proof was given—and although this act 
was not passed when the case was tried, yet this court could 
not reverse a judgment and send a case back to be tried again, 
when it is apparent that the same judgment already given 
must be repeated. This was decided in Totten vs. James, 
(55 Mo., 496); and the same principle, we observe, is main- 
tained by the Supreme Court of the United States, in Pugh 
vs. McCormick, (14 Wall., 36). 

An objection is also made to the admission of the copy of 
Hobly’s will from the records of the Probate Court of Carroll 
and from the recorder’s office. It is insisted that wills, for- 
eign and domestic, must be recorded in the office of the coun- 
ty clerk, in accordance with the provisions of our statute. 
Where Probate Courts, under special statutes, have super- 
seded County Courts in the transaction of probate business, 
we presume the intent, and no doubt express provisions of 
the stwtutes so constituting them, transfers to the probate 
judge and clerk (if any is provided for) all the duties apper- 
taining to this sniject. Such has been the practical con- 
struction of these laws, although the general statute concern- 
ing wills still retains the provisions referred to, requiring the 
County Court clerk to record them; and this retention of 
these general provisions may be accounted for by the fact. 
that in many counties of this State no Probate Court has been 
established, and County Courts still exercise probate jurisdic- 
tion. 
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But this will of Hobly was also authenticated under the 
act of congress, in regard to records of other States, It was 
probated in Massachusetts, and executed in conformity to our 
statute of Wills, and had the seal of the court in Massachu- 
setts annexed, and the certificate of the judge that the attesta- 
tion was in due form. 

The rejection of the collector’s deed presents no new ques- 
tion, since it recites that the advertisement for sale was made 
“according to law.” (Large vs. Fisher, 49 Mo., 307; Spur- 
lock vs. Allen, Jd., 178; Abbott vs. Doling, Jd., 302.) This 
has been held to render it void. 

The objection in this case was, that the assessment in 1860, 
under the law of 1555, was made to the original patentee, 
surrill, whilst the law required that it shonld be assessed to 
the person appearing to be the owner at the time of the as- 
sessment. As the deeds and other papers affecting this land, 
were on record in Carroll county at the date of this assess- 
ment, the assessor, it is maintained, was bound to take notice 
of these conveyances, and assess the land in the name of the 
person who appeared to be the owner at the date of the assess- 
ment. At all events, the assessor was bound to assess in the 
name of the apparent or real owner; and in this case the as- 
sessment was in the name of the original patentee, who at the 
date of the assessment was not on the records the real owner, 
nor in point of fact the apparent owner. Bat the point is not 
inportant in, this case, since the defect in the deed above re- 
ferred to renders it invalid. 

The judgment is affirmed ; The other judges concur, except 
Judge Sherwood, who is absent. 
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Tar Srate Nationat Bank or Sr. Joseru, Respondent, vg. 
Exizaseri Rosmovx and J. C. Rosrnoux, Appellants, 


Married woman—Deed of —Liahility on covenant —Subsequent promise,— 
Where a husband and wife convey the estate of the latter, under the statute 
of Missouri, (Wagn. Stat., p. 273, 3 2) she cannot be held in an action on her 
covenant, therein contained, against incumbrances. And asubsequent promise 
to pay the indebtedness guaranteed by said covenant, is void for want of con- 
sideration. 

Married woman—Separate estate— Payment of taxes on—Claim for in equity 
— Assignment of.—Payment of taxes on the separate estate of a married wo- 


to 


man, at her instance, and perhaps even with her assent, will constitute a claim 
in equity against her estate, and such a claim may be assigned, 

3. Corporation—Cessation of business—Right to sue.—The cessation of active 
business on the part of a corporation, does not imply a dissolution of the com. 
pany, so as to deprive it of the right to bring suit. 


Appeal from Buchanan Circuit Court. 


B. R. Vineyard, Bennett Pike and J. W. Strong, for Ap- 
pellants : cited inargument, Murray vs. Fox, 11 Mo., 555; 13 
Pet., p. 107-118. 


2. H. Vories, for Respondent. 
Napton, Judge, delivered the opinion of the court. 


This is a petition to enforce a claim against the wife’s sepa- 
rate estate in certain lots in the city of St. Joseph. 

The petition states, in substance, that prior to 1865, Mrs. 
Robidoux, one of the defendants, wife of Julius C. Robidoux, 
the other defendant, had a separate estate for life in a part 
of lot 1 and in lots 4 and 5 in block 51, in the city of St. Jo- 
seph, and before that, had also owned the same interest in lot 
No. 6, the latter, at the date of the petition, belonging to 
the plaintiff by conveyance from Robidoux and wife in 1860; 
that previous to 1865, certain special taxes for grading and 
macadamizing the street in front of all said lots had become 
due, and amounted altogether to $1528.59; that the collector 
had obtained a judgment against said lots, and against J. C. 
Robidoux and Elizabeth Robidoux, owners of the same, for the 
taxes aforesaid, and had sold the same for these taxes: that 
at the special instance of the defendants, the Bank of the 
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State of Missouri had become the purchaser of said lots at 
the said sum of $1323.59, the evidence of which was filed ; that 
suid money so bid was paid by the bank to the collector; 
that $462.73 was paid the bank afterwards by said defendant, 
J.C. Robidoux; that said J. C. Robidoux is insolvent, and 
has been for ten years past; that the Bank of the State of 
Missouri, when said bank so paid this money for the use and 
benefit of said Elizabeth, looked to and relied on the separate 
property of said Elizabeth to reimburse to the bank the 
money so advanced. 

It is therefore asked, that the claim be enforced by a sale 
of the wife’s interest in said lots 4and 5 now owned by her, 
or by an appropriation of the rents of the same sufficient to 
extinguish the claim. 

To this petition there was filed a demurrer, on the ground 
that there was no cause of action stated. This demurrer was 
at first sustained ; but subsequently overruled. 

An answer was afterward filed, denying every averment in 
the petition, and setting up the statute of limitations. To 
this new matter of the bar of the statute, a replication was 
tiled. 

At the trial objections were made to the introduction of 
any evidence on the ground of the insufficiency of the peti- 
tion, thus bringing forward the same question raised by the 
demurrer. This objection was again overruled. Specific 
oljections were also made to the introduction of every dis- 
tinct piece of evidence offered, and on various grounds stated 
in the bill of exceptions; but as the merits of this case ob- 
viously depend upon a single question, it is thought unneces- 
sarv to notice the subordinate points. 

The facts that appeared on the trial, so far as they are un- 
disputed, are these; In 1860 Mrs. Robidoux had a life 
estate in all the lots named in the petition, 4, 5 and 6, aud a 
part of lot 1; and in that year, by virtue of an act of the leg- 
islature which authorized her husband to convey the interest 
of their minor children, J. C. Robidoux and wife sold and con- 
veyed lot 6 to the Bank of Missouri for about $7,000. This 
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conveyance contained the usual covenants implied by the 
words, “ grant, bargain and sell. 

Previous to this date (1860) there were special taxes due 
for macadamizing the streets in front of these lots, altogether 
amounting to $1328.59. The certificate of the city collector 
shows the following distribution of this sum upon the several 
lots. The tax upon lot 1 was $222.57; upon lot 4, $191.71; 
upon lot 5, $191.71; upon lot 6, $723.60; total $1328.59. 

In 1865 these taxes were still unpaid, and, after a judg- 
ment had been obtained before the recorder of the city 
against the lots and owners thereof, the Bank of Missouri, at 
the request of Mr. J. C. Robidoux, bought in the lots and 
paid the taxes. with the understanding that the bank should 
be repaid by Robidoux from the rents accruing to his wife 
from time to time. An attempt is also made to establish 
this as a loan; and to show that Mrs. Robidoux consented to 
this arrangement, and knew all about it. The evidence on 
this last point is conflicting and by no means satisfactory. 

The judgment of the court was as follows: “ This cause 
coming on for hearing and being submitted, etc., ete., the 
court finds that on the 20th day of Feb. 1865, the assignor of 
plaintiff, the Bank of the State of Missouri, at the request of 
the defendant, Elizabeth Robidonx, and for her sole and sepa- 
rate use and benefit advanced the sum of $1328.59, to pay off 
macadamizing claims of the city of St. Joseph, for the year 
1859 against lots 4, 5, 6 and part of lot 1 in block 51, in the 
city of St. Joseph, &e.; that said Elizabeth Robidoux, at the 
time said macadamizing debt accrued, was the sole and sepa- 
rate owner in her own right, free from the control of her 
husband, Julius C. Robidoux, for and during her natural life, 
of lots 4, 5 and 6 aforesaid, with the right to receive the rents 
and profits to her sole and separate use; that when said 
money was so advanced, it was agreed that the rents and 
profits of the separate estate of said Elizabeth, to-wit, of lot 
5 in block 51 aforesaid, should be applied and paid to the ex- 
tinguishment and satisfaction of said debt so contracted ; that 
from time to time, as said rents accrued, payments were made 
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on said account up to Jan. 14, 1858, when upon said account- 
ing a balance was found still due of $885.86, and which with 
the interest thereon at six per cent., amounting to the sum 
of $1173.23 is still due and unpaid; that under said agree- 
ment said separate estate was to be bound for the payment 
of said debt, and under the law ought to be subjected to the 
payment thereof. Therefore, it is ordered and adjudged and 
decreed that said lot 5 be subjected to the payment of said 
debt; and that its rents and profits be set apart and appro- 
priated to this purpose, and that the interest of Elizabeth: 
Robidoux in said lot, or so much as may be necessary to pay 
said debt, be sold by the sheriff, ete.” 

I omitted to state, that on the back of the certificate given 
to the Bank of Missouri, were the following indorsements: 
“ March 1, 1866, of J. C. R., $224.17; Aug. 3, 1866, $38.75; 
April 1867, $78.26; Jan, 14, 1868, received interest to this 
date and $140.87 on principal.” 

The defendant, Robideux, claimed a credit for upwards of 
a thousand dollars; but the court found the balance due to 
be $865.86. There seems to be a discrepancy between the 
eredits admitted in the petition and those marked on the 
certificate. 

There are various points made in this case, some of which 
it will not be necessary to notice. The petition is obviously 
defective, and states no cause of action. It asks the enforce- 
ment of a lien on property which, it is alleged, is owned by 
plaintiffs under the purchase at the tax sale, without offering 
to convey the title; nor does it distinctly aver any promise 
on the part of the defendant, Elizabeth Robidoux to pay the 
assessments, or any loan of the money advanced, but simply 
states a payment by the bank of Missouri. of this indebted- 
ness with a view to secure its re-payment out of the separate 
estate of the wife, and relying solely on the separate interest 
of the wife. 

The demurrer was properly sustained and onght not to 
have been overruled. But these defects might have been 
cured, and as the real merits of the case depend on another 
29—voL. Lv. 
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question, we will pass this by and examine rights of the par- 
ties as disclosed by the evidence. 

It will be observed, that the finding of the court entirely 
ignores the deed from Robidoux and wife to the bank in 1860, 
and makes no distinction between the assessment on‘ lot 6, 
and those made on the lots of which Mrs. Robidoux was stil] 
the owner. , 

It would seem, upon an examination of the testimony, that 
this suit was an attempt to secure ont of the separate estate 
of a married woman, the damages which resulted from a 
breach of warranty in the deed of her husband and herself, 
conveying this estate. Our statute declares that “a husband 
and wife may convey the real estate of the wife, and the wife 
may relinquish her dower in the real estate of her husband, 
by their joint deed, acknowledged and certified as herein 
provided ; but no covenant expressed or implied in such deed 
shall bind the wife or her heirs, except so far as may be necessa- 
ry effectually to convey from her and her heirs all her right, 
title and interest expressed to be conveyed therein.” (1 
Wagn. Stat., p. 273.) 

Mrs. Robidoux was not the owner of lot 6 when thie al- 
leged agreement was made with her, if any such was made. 
She was not responsible on her deed of conveyance to the 
bank, for any covenant in that deed. Nearly all, if not all the 
taxes, now claimed to be enforced against her separate prop- 
erty, were due on lot 6, which had been conveyed by her 
tive years before the alleged arrangement, and was owned by 
the bank. The evidence of her agreement to assume this debt 
is not clear; but assuming it to be so, it was without any 
consideration whatever. Whatever liability existed on her 
part on account of an incumbrance on lot 6, was created by 
her deed in 1860 and no euch liability existed. Her promise 
to pay a liability which had no existence is not binding on 
her. There was no consideration upon which such premise 
could rest. 

In regard to lots 1, 4and 5, in which she continned to have 
aseparate estate, her assent to the payment by the bank 
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might bind her to reimburse such payments, or bind her 
separate property in them. Such payments were really to 
relieve an incumbrance on her separate estate, and a request 
on her part to pay them, might constitute a claim against 
such separate estate. 

It does not appear from the finding of the judge, what 
proportion of it was considered as arising out of a claim 
against such estate as Mrs. Robidoux owned at the date of 
the decree. 

But it is further claimed that the plaintiff as assignee of 
the bank of the State could not maintain such suit; that the 
lien claimed by the Bank of Missouri could not be trans- 
ferred to another, and in support of this view, the case of 
Hech vs. Spears, (27 Ark., 220) is cited, which decides that a 
vendors’s lien is not transferrable. But we see no objection 
to such an assignment, any more than to an assignment of an 
expectancy or possibility of an heir to. his ancestor’s estate 
which cannot be enforced as a trust but only as a right 
founded on contract. -It is further claimed that the plaintiff 
had ceased to do business for 18 months before this suit was 
instituted; and therefore is an extinct corporation and has 
no right to sue. No evidence was adduced to show that the 
plaintiff was deprived of the right to sue. Its cessation of 
active business does not imply.a dissolution of the corporation, 
so as to deprive it of its right of action. 

The plaintiff was entitled to enforce its lien against the 
separate property of Mrs. Robidoux to the extent of the 
taxes against such lots as were owned by her at the com- 
mencement of the suit, provided it was established that such 
payments by the bank were made at her instance, and for her 
benefit. But to enforce such lien to the extent of the assess- 
ments made on a lot conveyed by her with warranty, is a 
mere evasion of her exemption from liabilities on covenants 
of her deed. 

The judgment will be reversed, and the case remanded; 
Judge Vories did not sit, having been of counsel. Judge 
Sherwood absent, the other judges concur. 
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Amanpa Corpy, Ex’rx, &c., Plaintiff in Error vs. Jor 
Wepptz, Defendant in Error. | 


1. Bvidence—Promissory note— Handwriting proved by comparison, ete.—In suit 
on a note where defendant denies its execution under oath, his signature to 
the note may be proved by testimony of experts on comparison of that signa- 
ture with his name as attached to the auswer, the genuineness of the latter 
being first established. 

2. Practice, civil—Pleading—Evidence—Note—Denial of execution—Fraud may 
be shown.—Under a plea denying the execution of a note, defendant may prove 
that his signature was procured by fraud. 

renerally where an instrument is void ab initio and not merely voidable, the plea 

of non est factum is proper. And evidence which shows the paper to be void 
is admissible under that plea. 
Note—Signature obtained by frand—-Party not liable to innocent holder fur 
value.-—Where oue was induced to sign a note uniier false representations that 
the paper was a contract for the agency for certain hay forks, Held, that no 
setion would lie against him on the note, even in the hands of an innocent 
holder, for value before maturity. (Martin vs. Sinylee, 55 Mo., 8#%> Briggs vs. 
Ewart, 51 Mo., 245 affirmed.) I]7 


we 


Error to Buchanan Circuit Court. 
B. R. Vineyard, for Plaintiff in Error. 


I. Plaintiff's first instruction ought to have been given, 
and defendant’s second instruction ought to have been refused. 
(McDonald vs. Muscatine Nat. Bk., 27 Iowa, 319; Douglas 
vs. Matting, 29 Iowa, 498; Taylor vs. Atchinson, 54 IIl., 196; 
Putnam vs. Sullivan, 4 Mass., 45; Comm. vs. Sankey, 22 
Penn. St., 390; Phelan vs. Moss, 67 Penn. St., 59 ; Chapman 
vs. Rose, 9 Alb. Law Jour., 339.) Inthe case at bar, unlike 
that of Ewart vs. Briggs, there is no finding by the jury that 
defendant was free from negligence. 


Chandler & Sherman, for Defendant in Error, relied on 
Briggs vs. Ewart, 51 Mo., 250. 
Vortes, Judge, delivered the opinion of the court. 


‘ 
This action was brought in the DeKalb Circuit Court and 
afterwards brought to the Buchanan Circuit Court by change 
of venue. 
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The action was brought to recover the amount of. a prom- 
issory note charged to have been executed by the defendant to 
one 8. M. Glasgow or order, for the payment of the sum of 
three hundred dollars, dated the first day of December, 1868, 
and payable one year after date. 

It is charged in the petition that the note was on the 10th 
day of December, 1868, for value, assigned and transferred to 
plaintiffs testator by the payee thereof ; and that at the matur- 
ing of the note, payment was demanded and refused, ete. 

The defendant by his answer, fully denies the execution of 
the note, or that he ever thereby by himself or any one author- 
ized by him to do so, promised to pay said Glasgow the sum 
of money therein stated ; and denies all other allegations in 
the petition in reference to the execution or transfer to plain- 
tiff’s testator of the note. This answer was verified by the 
aflidavit of the defendant. 

The case was tried by the court without the intervention 
of a jury. 

At the trial one Thomas Culligan was introduced as a wit- 
ness on the part of the plaintiff, and testified that during the 
whole of the year 1869, he was the agent of John Corby, 
who has since died, and who was then doing a banking busi- 
ness in the city of St. Joseph; that in the month of April, 
1869, one A. M. Glasgow came into the office and offered to 
sell the note sued on; ‘that witness examined the note and 
found that the signature attached thereto was that of the 
defendant, whose handwriting witness was acquainted with ; 
that the note was a printed note with the blanks for the 
‘amount, the date and the time when due, filled up in writing ; 
that witness, after examining the note as the agent of Mr. 
Corby, purchased the same of Glasgow and paid a valuable 
consideration therefor; that at the time of the purchase of 
the note witness knew nothing of any defect in the note or its 
consideration, but believed that it was regularand right; that 
Glasgow was & stranger to witness, and he only knew his name 
to be Glasgow from the fact that he said that was his name; that 
in the month of May after the purchase of the note, defend- 
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ant with another man came into the office of witness, and 
while they were there, witness told defendant that he had a 
note against him. Defendant replied that he reckoned not. 
Witness told him that he hadand produced the note and showed 
it to defendant, at his request. Defendant examined it and said 
he thought it was his signature, but that he had received no 
consideration for the same. He said something abont its being 
for a patent hay fork which he never got. The witness fur- 
ther stated that he was not acquainted with the man who 
came into the office with defendant, but that he was in the 
oftice during the conversation above referred to ; that witness 
was well acquainted with the handwriting of defendant and 
that the signature to the note was in his handwriting. 

The plaintiff then introduced witnesses who were experts, 
and offered to prove by each of them, that the handwriting 
of the defendant in his signature to his sworn answer in this 
case, was the same as that signed to the note sued on. The 
defendant objected to this evidence or to the introduction of 
such evidence. The objection was sustained and the evi- 
dence excluded. and the plaintiff excepted. 

The plaintiff then offered and read in evidence the note 
sued on, without objection, which reads as follows: 

“DeKalb County, Mo., Dee. 1st, 1868. 

“One year after date, I promise to pay to the order of §. 
M. Glasgow three hundred dollars, for value received, without 
defalcation or discount, with interest.” 

Signed “Joel Weddle.” © 

This note purports, by indorsement on the back thereof, to 
be assigned by Glasgow to John Corby for value. 

The foregoing being all of the evidence given or offered on 
the part of the plaintiff, the defendant on his part, by his 
attorney, offered and read in evidence the depositions of him- 
self, one N. B. Mayburgh and John W. Fowler; which depo- 
sitions tended to prove the following state of facts : 

The defendant testifies that the note sued on was first shown 
to him by witness Culligan at his office in St. Joseph; that 
that was the first time he ever saw the note; that he and 
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Mayburgh went to Culligan’s office together, he went to intro- 
duce Mayburgh ; that while there Culligan told him that he 
had a note against him ; that he told Culligan that he reckoned 
not, as he had not given any note to anybody and had no 
note out in the world that he knew of; that he asked tosee 
the note, which was shown to him, and that after seeing the 
note and hearing it read, he told Culligan that he had never 
given any such note in his life; that he knew nothing about 
Glasgow, except that a man calling himself Glasgow some 
months before that time had come to his house and pretended 
to be an agent for a patent hay fork, and wanted to make him 
agent to sell the forks in DeKalb, County; that he agreed to 
become an agent, if he would send the forks as he offered to 
do; that he signed a paper to make him an agent to sell the 
forks ; that Glasgow told him that the papers he signed were 
agent papers, to give him power to sell the forks; that he 
signed no other papers than the agent papers; that hedid 
not, at that time or at any time, give Glasgow or any 
one else the note sued on or any other note; that he never 
saw Glasgow before or since the time spoken of and had never 
received one cent of money or property for the consideration 
of the pretended note; that he signed no paper and intended 
at the time to sign no paper except such as would constitute 
him an agent to sell forks, which were to be sold at $16 each, 
half of which he was to have for his agency ; that he received 
no forks and sold none. 

Defendant stated on cross-examination, that he could read 
some writing but was a poor scribe; could read print and 
writing a little; that one Fowler was present at his house 
during the whole of the conversations and transactions spoken 
of with Glasgow; that he made no contract to purchase forks 
or to purchase the patent right for any territory, and did not 
promise to pay him any thing for either the forks or any thing 
else. He was to receive the forks free and sell only as agent. 
He could not tell the size of the papers signed. The two 
papers signed were printed in part and left with Fowler. Did 
not know whether Glasgow took any paper signed by him or 
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not. Defendant also in his testimony denied that he had told 
Culligan that the signature to the note was his, but said that 
the name looked like his handwriting, but that he had never 
intended to sign a note. 

The evidence of Mayburgh substantially corroborates the 
evidence of the defendant as to what took place in Culligan’s 
office at the time of the conversation had there. 

Witness Fowler testified that he was present at the time 
when the agreement was made with Glasgow, testified to by 
Weddle; that he lived in the same house with defendant; 
that at the time spoken of, Glasgow, or a man calling himself 
by that name, with another man called at the house of Wed- 
die. They wanted to make Weddle an agent tosell hay forks. 
Mr. Weddle said it did not suit him, but told them to make 
witness an agent as he was a cripple; that thev refused to do 
this, and Weddle finally agreed to take the agency. One of 
the men then commenced writing the papers while the other 
continued talking to Weddle. After the papers were ready 
they were signed by Weddle; witness took the papers and 
read them through; there were four papers; two were kept 
by the witness, and two were taken away by the men ; there 
were two papers of each kind ; two deeds giving the right to 
sell in DeKalb County. There was no note either kept by 
witness or taken away by the others; there was no talk of a 
note nor was there any talk.of selling any territory to Wed- 
dle. except as an agent. “The papers left with me were after- 
wards left with Mr. Turney, a lawyer, and are not now in my 
possession. Tie papers were signed in presence of witness, 
Two of them were deeds of assignment, giving Weddle the 
right to sell, and two were contracts requiring him to pay 
eight dollars for the forks at the depot. The consideration 
named in the deed. giving the right to sell in DeKalb County, 
was $300. The right to sell as agent was expressed in the 
deed. No note was executed or spoken of to witness’ 
knowledge. The men left as svon as they had got the papers 


signed. 
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The plaintiff, at the time of the introduction of each of these 
depositions on the part of the defendant, objected to the read- 
ing of the same in evidence, on the ground that the evidence 
was irrelevant and did not tend to prove the issues in the case. 
These objections were overruled and the plaintiff at the time 
excepted. 

The foregoing being substantially all of the evidence offered 
or given on either side, the plaintiff requested the court to 
declare the law to be “That if the court believe from the evi- 
dence, that the defendant, on or about the first day of Decem- 
ber, 1868, signed the note sued on, and delivered the same to 
one S. M. Glasgow, and the said Glasgow, before the matu- 
rity of said note, sold and delivered the same to John Corby, 
plaintiff's testator ; and if it further believes that the said 
John Corby purchased said note in good faith, without notice 
of any irregularity in the execution of said note, in due course 
of business, for a valuable consideration, then the court will 
find for plaintiff the amount of principal and interest due on 
said note.” 

The court refused to declare the law as so asked for by the 
plaintiff and the plaintiff excepted. 

The court then, at the request of the defendant, declared 
the law to be as follows: “That thongh the court may believe 
from the evidence in this case, that the signature to the alleged 
note, offered in evidence by plaintiff is the signature of the 
defendant; yet, if the court further believes from the evi- 
dence, that said signature was procured by Glasgow, the payee 
in said alleged note, under false pretenses on his, Glasgow’s 
part, that defendant was only making with said Glasgow a 
contract to become the agent of said Glasgow to sell a certain 
hay fork, and that defendant, at the time of affixing his sig- 
nature to the alleged note offered in evidence, had no pur- 
pose or thought of making or executing a note, but, on the 
contrary, thought he was signing a contract of agency only, 
then the alleged note offered in evidence, was and is void, and 
the judgment should be for the defendant.” 
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“If the court believe from the evidence, that the alleged 
note offered in evidence by plaintiff, was without considera- 
tion, and that the defendant did not execute it to Glasgow, as 
and tor a promise to pay money or property, but signed his 
name to a contract, supposed and intended by defendant to be 
only a contract to become agent for one Glasgow, and that 
afterwards, or at any time, an obligation to pay money was 
written above and over the signature of the defendant, with 
out authority of the defendant, and that the facts in this dee- 
laration mentioned, apply to the alleged note offered in evi- 
dence, the said alleged note was and is void, and the court 
should find for the defendant.” 

These declarations of law were objected to by the plaintiff 
but her objections were overruled and she excepted. 

There were other instructions given by the court for the 
different parties; but those copied are all that are neces- 
sary to raise the only points made or argued in the case. 

The court found for the defendant and rendered final judg- 
ment in his favor; after which plaintiff filed a motion fora 
new trial which was overruled and the case has been brought 
to this court by writ of error. 

There are two grounds of objection to the rulings of the 
court below, made and argued in this court. First, it is 
insisted by the plaintiff that the Circuit Court erred in exclu- 
ding the evidence offered on the trial to prove the signature 
to the note to be in the handwriting of the defendant, by a 
comparison of said signature with the name of the defendant 
as subscribed to his answer on file. 

Secondly. It is insisted that the declarations of law given 
in favor of the defendants are erroneous; and consequently, 
that the first declaration of law asked for by the plaintiff was 
the correct law on the subject, and was improperly refused by 
the court. 

To the first objection made by the plaintiff, it may be said ; 
that if it had been shown by the evidence that the defend- 
ant’s name to his answer in the case was in his own hand- 
writing, then the evidence offered by the plaintiff, to prove 
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by experts that the defendant’s name was in the same hand- 
writing would have been admissible under the issue in this 
ease, and the exclusion of said evidence by the court would 
ordinarily be erroneous (State vs. Scott, 45 Mo., 302). But 
this case was decided by the court and judgment rendered 
against the plaintiff, on the presumption that the name of the 
defendant was in his own handwriting. The declarations of 
law, given by the court, upon which the case was evidently 
decided, assumed that the signature to the note was the sig- 
nature of the defendant. That being the case, it was wholly 
immaterial to the plaintiff's case, whether the evidence refused 
was admitted or excluded, the note having been read in 
evidence upon the proof given, without objection. 

It is also contended by the plaintiff, that the defense of the 
defendant, as shown by the evidence, was improperly admit- 
ted under the pleadings ; that the answer only denied the exe- 
cution of the note, and that evidence to show that his name 
had been procured to the note, without his consent, by fraudu- 
lent practices, could not properly be admitted under such an 
answer ; that in order to admit such evidence, the defendant 
should have admitted the execution of the note and set up 
the fraud in avoidance of a recovery thereon. This position 
I think is untenable. The general rule is, that when a deed 
is void ab initio, and not merely voidable, the plea of non est 
factum is proper; and the facts showing the instrument to be 
void, may be given in evidence to sustain such plea. (Bot- 
tomley vs. The United States, 1 Story, 135 ; 3 Phillips on Evi- 
dence, top page 389.) 

It is next contended that the first declaration of law given 
for defendant, hereinbefore copied, improperly states the law 
of the case; that said declaration of law, assuming as it does, 
that the defendant’s name to the note was in his own hand- 
writing, the jury ought to have been told that the facts shown 
in the evidence constituted no defense to the note in the 
hands of an innocent purchaser, without notice of the fraud, 
for value. In answer to this position it is only necessary to 
gay, that it is impossible to distinguish this case from that 














ST. JOSEPH. 





Davis v. Ware, 





of Briggs vs. Ewart, 51 Mo., 245; and the subsequent case of 
Martin vs. Smylee, decided by this court at the February 
Term, (55 Mo., 577). 

The reasoning of the court in these eases fully sustains the 
declarations of law referred to. The authorities on the sub- 
ject were fully referred to and commented on in the case of 
Briggs vs. Ewart; and the case of Martin vs. Smylee fully 
affirms the doctrine of the former case; and it would be use- 
less to repeat the argument used in those cases. 

While it is admitted that respectable authorities may be 
found which conflict with those decisions, yet our opinion is 
not shaken in reference to the correctness of the decisions 
made in those cases, and they will be adhered to in this case. 

The last declaration of law made by the court, it is con- 
tended, is a mere abstraction, having no evidence to support 
it. Itis certainly true, that the evidence is very slight, if 
there be any evidence tending to sustain the theory of that 
instruction ; but as the first instruction fully covered all of 
the facts of the case and was evidently the one on which the 
decision of the case turned, and as there was no jury in 
the case to be misled by any ‘mere abstraction, it cannot be 
seen how said instruction or declaration of law could possi- 
bly have injured the plaintiff. 

We see no error in the record of the case, which would jus- 
tify this court in interfering with the jadgment rendered by 
the court below. The judgment will therefore be aflirmed. 
Judge Sherwood absent. The other judges concur. 
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Joun H. Davis, Respondent, vs. Jonn H. Ware, Appellant. 


1. Practice, civil—Failure to save exceptions, ete—TIn a civil law case where no 
exceptions are saved to any ruling of court, and no point of law is brought up 
by instructions, motion in arrest, or for new trial, or by bill of exceptions, the 
judgment of the court below will be affirmed. 


Appeal from Nodaway Circuit Court. 
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John H. Ware, for Appellant. 


Johnston §& Jackson, tor Respondent. 

Vortss, Judge, delivered the opinion of the court. 

This action was brought before a justice of the peace, to 
recover the penalty and damages provided for in the 2nd 
section of the statute of this State concerning certain tres- 
passes therein named. (Wagn. Stat., 345.) 

The plaintiff recovered a judgment, before the justice, from 
which the defendant appealed to the Nodaway Circuit Court 
where the plaintiff again recovered. : From this last judg- 
ment the defendant has appealed to this court. 

There is not a single exception saved in the record of this 
ease. A bill of exceptions is filed in the case in which some 
evidence is preserved, but in which no question of law is 
presented. No instructions were asked or given. No objec- 
tion was made to any evidence, and no evidence offered and 
excluded. 

No motion, either for a new trial or in arrest of judgment, 
is saved in the bill of exceptions, and no exceptions saved 
to any ruling of the court in the cause. So there is nothing 
before this court for its decision. 

The judgment of the Circuit Court is therefore affirmed ; 
Judge Sherwood did not sit; the other judges concur. 





fy 
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Srare or Missourt, Appellant, vs. Jonatnan H. Fourks, Re- 
spondent. 


1. Revenue—Indictment for false oath as to amount of taxable property—Aver- 
ments, what suffictent.—In an indictment under the revenue law for making a 
false oath as to the amount of defendant’s taxable property where the com- 
plaint alleged in substance that defendant made the required statement and 
signed and subscribed it and desired the assessor to swear him to the same, 

and that he was then and there duly sworn and took his corporal oath before 

the officer, and the indictment after minutely setting out all the facts, pro- 
ceeds to state that defendant “ falsely, corruptly, etc., and with intent to defraud 
in and by said written oath did depose and swear.” Held, that the indictment 
sufficiently set forth that the oath was taken to a written or printed list as 
required by the statute. (Wagn. Stat., 1103-5, 2 28, $0 and 34. 
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Appeal from Grundy Circuit Court. 
A. H. Burkholder §& Dan. Metcalf, tor Appellant. 
S. Perry §& J. HI. Shanklin, for Respondent. 


I. The oath is one prescribed by statute, and if the sub- 
stance of the statute is not followed, no perjury can be as- 
signed of the oath. (2 Bish. Crim. Law, 982; Ashburn vs. 
The State, 15 Ga., 246.) 

While it is admitted that the oath need not be set out in 
hxe verba, it must be set out in substance. 


Waener, Judge, delivered the opinion of the court. 


The defendant was indicted for perjury under the revenue 
law, for making a false oath in reference to the amount of 
his taxable property. The indictment was demurred to, and 
the demurrer sustained, and the State appealed. 

The indictment contains a great deal of verbiage and sur- 
plusage, but the material averments are; that one Conduit 
was the assessor for Grundy County, and that on a certain day, 
in the discharge of his duties as such assessor, he called upon 
the defendant and required and requested of him, to make 
out and deliver a correct statement and true list of all the 
taxable property owned by him, at a specified time; that the 
defendant appeared before the assessor and delivered to him 
certain described real estate, as a correct statement of all the 
taxable property owned by or under the care, charge and 
management of the defendant made taxable by iaw, which 
statement was signed and subscribed by the defendant; and 
he then desired the assessor to swear him to the same, the 
assessor, having the power and legal authority to administer 
any and all oaths, relating to the assessment of property ; 
that the said defendant having been sworn, it became mate- 
rial to inquire of him under oath, whether the statement that 
he had made and delivered, contained a trne and correct list 
of all the personal property made taxable by law; and it was 
a material question whether the statement so made and de- 
livered by the defendant to the assessor, included therein, 
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all the money and notes and bonds in hand, or on deposit, 
owned by the defendant, or under his charge and manage- 
ment, and whether the statement made and delivered, in- 
cluded all money and property due defendant from solvent 
persons or companies on account or otherwise; and the de- 
fendant having been sworn, then and there on his oath be- 
fore the said Conduit, assessor, in that behalf, falsely, cor- 
ruptly, knowingly, willfully, maliciously, feloniously and with 
the intent to defraud in and by his said written oath did 
depose and swear, etc. 

The indictment then proceeds to allege and set out the 
facts wherein the said oath was false. 

The demurrer which was sustained by the court assigns as 
reasons: Ist—that there was no legal authority in the as- 


sessor to administer the oath as alleged in the indictment ; 
2nd—that the matter alleged to have been falsely stated by 
defendant was not such as the law authorized the assessor to 
make inquiries of under oath; 3rd—that the matter alleged 
to have been falsely sworn to is not alleged to have been 
by allidavit, subscribed and sworn to as the law required ; 
4th—that there was no allegation that the oath adminis- 
tered to the defendant was such as by law there was 
any right to administer. And there was a fifth objection 
made, that it was not shown that the property was taxable; 
but this was not pressed, and could not be maintained, for it 
is shown, from the date of the notes, which it was alleged were 
the property falsely and fraudulently withheld from assess: 
ment, that they were properly the subject of taxation. 
Section 28 of the Revenue act (2 Wagn. Stat., Ed. 1872, 
p. 1163) savs: “ The assessor or his deputy or deputies shall, 
between the first days of August and January, and after being 
furnishe | with the necessary books and blanks by the county 
clerk, at the expense of the county, proceed to take a list of the 
taxavle personal property in his county, town or district, and 
assess the value thereof, in the manner following, to-wit: He 
-shalleall at the office, place of doing business, or residence of 


eich person required by this act to list his property, and shall 
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require such person to make a correct statement of all taxa- 
ble property owned by such person, or under the care, charge 
or management of such person, except merchandise which 
may be required to pay a license tax, being in any county in 
this State, in accordance with the provisions of this act; and 
the persons listing the property shall enter a true and cor- 
rect statement of such property in a printed or written blank 
prepared for that purpose, which statement, after being filled 
out, shall be signed and sworn to, to the extent required by 
this act, by the person listing the property, and delivered to 
the assessor.” 

Section 30th gives to assessors and deputy assessors and 
county clerks, authority and power to administer all oaths 


and section 31st prescribes the form of the oath to be taken. 

The 34th section provides, that the person making the 
false list with intent to defraud, shall be liable to be pun- 
ished for perjury. 

The reasons assigned in the demurrer, in substance relate 
to one and the same thing, namely, that the allegations in 
the indictment do not show that the oath administered was 
such a one as the statute required. This is predicated on the 
hypothesis that there is no sufficient averment, that the oath 
was taken and subscribed to an affidavit or printed or written 
list. But this is not sustained by a fair, natural and just 
construction of the charges referred to. Excluding and 
treating for naught, the useless verbiage and redundancies in 
which the pleader indulges, it is substantially alleged. that 
the defendant made the required statement and signed and 
subscribed it, and desired the assessor to swear him to the 
same, and that he then and there was duly sworn, and took 
his corporal oath before the said assessor. The indictment 
then, after minutely setting out all the facts, proceeds to state 
that the defendant “falsely, corruptly, ete., and with the in- 
tent to defraud in and by his written oath did depose and 
swear,” ete. 
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The whole language plainly refers to the list as embodied 
in the statement, and to the taking of an oath which the de- 
fendant was bound to make and which the assessor was com- 
petent to administer. The objections are too refined to com- 
port with a fair administration of justice. The accused wus 
sufficiently advised of the charges against him; the averments 
were substantially good; and there was no such defect as 
would operate to his prejudice. 

{ think the judgment should be reversed and the cause re- 
manded. All the judges coneur, except Judge Sherwood, 
who is absent. 
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